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Proposed Rule for the Incidenta Take of Small Numbers of Florida Manatees (Trichechus
manatus latirostris) Resulting from Government Programs Related to Watercraft Access and
Watercraft Operation in the State of Florida
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AGENCY': Fish and Wildlife Service, Interior.

ACTION: Proposed rule; notice of avail ability.

SUMMARY : We, the Fish and Wildlife Service, are proposing regulations that would authorize
for the next five years the incidental, unintentional take of small numbers of Florida manatees

(Trichechus manatus |atirostris) resulting from government activities related to watercraft and
watercraft access facilities within three regions of Florida.

Under the provisions of the Marine Mammal Protection Act (MMPA), the Secretary of
the Department of the Interior may authorize the incidental taking of small numbers of marine
mammals in a specified geographic areaif the Secretary finds, based on the best scientific
evidence available, that the total taking for the authorized period will have no more than a
negligible impact on the species or stock. If thisfinding is made, specific regulations will be
established for the activities that describe permissible methods of taking; means of effecting the
least practicable adverse impact on the species and its habitat; and requirements for monitoring
and reporting. If the Secretary cannot make afinding that the total taking will have anegligible
impact on the species or stock, the Secretary must publish the negative finding in the Federal
Reqister along with the basis for such determination.

We have defined the specified geographic area for this proposed ruleto be the species
range within the State of Florida. Long-term studies suggest four regional populations of
manatees in Florida--Northwest, Upper St. Johns River (from Palatka south), Atlantic (including
the St. Johns River north of Palatka), and Southwest. Through this rule, we have defined these
populations as stocks. We are proposing afinding that the total expected takings of Florida
manatee resulting from government activities related to watercraft and watercraft access facilities
would have a negligible impact in the Upper St. Johns River and Northwest stocks and a
negligible impact with the implementation of additional mitigating measures on the Atlantic
Stock. For the Southwest Stock, the best available information indicates that these activities
would have more than a negligible impact on the Stock and, therefore, we are not proposing to
authorize incidental take for this Stock (i.e., a negative finding). We also announcethe
availability of adraft environmental impact statement for this action.



DATES: Wewill consider comments on both the proposed rule and the draft environmental
impact satement that are received by [insert date 60 days after date of publication in the Federal

Reqgister].

We will hold six public hearings as follows: on December 2, 2002, in Ft. Myers; on
December 3, 2002, in Tampa;, on December 4, 2002, in Melbourne; on December 5, 2002, in
Daytona Beach; on December 9, 2002, in Palatka; and on December 10, 2002, in Gainesville.
All hearings will run from 6 p.m. to 9 p.m. We will hold additional public hearingsif requested.

Persons needing reasonable accommaodations in order to attend and participate in the
public hearing should contact Chuck Underwood of the Jacksonville Fidd Office (see
ADDRESSES section) as soon aspossible. In order to alow sufficient timeto process requests,
please call no later than one week before the hearing.

ADDRESSES: [f you wish to comment, you may submit your comments by any one of the
following methods:

1. You may submit written comments and information to the Field Supervisor,
Jacksonville Field Office, U.S. Fish and Wildlife Service, 6620 Southpoint Drive South, Suite
310, Jacksonville, Florida 32216.

2. You may hand deliver written comments to our Jacksonville Field Office, at the above
address, or fax your comments to 904/232-2404.

3. You may send comments by electronic mail (e-mail) to manatee@fws.qov. For
directions on how to submit electronic comment files, see the “ Public Comments Solicited”
section.

We request that you identify whether you are commenting on the proposed rule or draft
environmental impact statement. Comments and materials received, as wdl as supporting
documentation used in the preparation of this proposed rule, will be available for public
inspection, by appointment, during normal business hours from 8 a.m. to 4:30 p.m. Monday
through Friday, at the above address. Y ou may obtain copies of the draft environmental impact
statement from the above address or by calling 904/232-2580, or from our website at
http://northfloridafws.gov. Information regarding this proposal is available in aternative
formats upon request.

The public hearings will be held at the following locations:

Harborside Convention Hdl, 1375 Monroe St., . Myers;

Holiday Inn & Conference Center, 4732 N. Dde Mabry Hwy, Tampa;

Radisson Hotel & Conference Center, 3101 N. Highway A1A, Mdbourne;

Daytona Beach Resort & Conference Center, 2700 N. Atlantic Ave., Daytona Beach;
Holiday Inn, 201 N. 1% St., Palatka; and,
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6. Doubletree University Florida Hotel & Conference Center, 1714 SW 34" St.,
Gainesville.

FOR FURTHER INFORMATION CONTACT: Pete Benjamin, Assistant Field Supervisor (see
ADDRESSES section), telephone 904/232-2580; or visit our web site at
http://northflorida.fws.gov.

SUPPLEMENTARY INFORMATION:
Background

The Marine Mammad Protection Act (MMPA) of 1972 (16 U.S.C. 1361-1407) setsa
general moratorium, with certain exceptions, on the taking and importation of marine mammals
and marine mammal products and makes it unlawful for any person to take, possess, trangport,
purchase, sell, export, or offer to purchase, sell, or export, any marine mammal or marine
mammal product unless authorized. “Take” as defined by the MMPA and its implementing
regulaions (50 CFR Part 18) means “to harass, hunt, capture, collect, or Kkill, or attempt to harass,
hunt, capture, collect, or kill any marine mammal, including, without limitation, any of the
following--the collection of dead animals or parts thereof; the restraint or detention of a marine
mammal, no matter how temporary; tagging a marine mammal; or the negligent or intentional
operation of an aircraft or vessel, or the doing of any other negligent or intentional act which
results in the disturbing or molesting of a marine mammal.”

“Harassment” is defined under the MMPA as, “any act of pursuit, torment, or annoyance
which--(i) has the potential to injure a marine mammal or marine mammal stock in the wild; or
(i) has the potential to disturb a marine mammal or marine mammal stock in the wild by causing
disruption of behaviora patterns, including, but not limited to, migration, breathing, nursing,
breeding, feeding, or sheltering.”

The prohibitions on take apply to all persons, including Federal, State, and local
government agencies with the exception of humane taking (including euthanasia) by government
officials while engaged in their official duties, if such taking is (1) for the protection or welfare of
amarine mammal; (2) for the protection of the public health and welfare; or (3) the non-lethal
removal of nuisance animas. When feasible, seps designed to ensure return of such animals to
their natural habitat, if not killed in the course of such taking, must be implemented (16 U.S.C.
1379(h)).

Section 101(a)(5)(A) of the MMPA allows the Secretary of the Department of the
Interior, through the Director of the Fish and Wildlife Service (Service), upon request, to
authorize by specific regulation the incidental, unintentional take of a small number of marine
mammals by U.S. citizens engaged in specific identified activities (other than commercial
fishing) within specific geographic areas. Thisisthe mechanism by which incidental, but not
intentiond, take of small numbers of marine mammas may be authorized in accordance with



Federal law for activities other than commercial fishing if certain findings are made and
regulations are enacted pursuant to 50 CFR 18.27. The Director must find that the total of such
taking during the specified time period (which cannot be more than five consecutive years) will
have no more than anegligible impact on the species or sock and will not have an unmitigable
impact on the availability of such species or stock for subsistence uses. The subsistence
provision is not applicable to Florida manatees.

The regulations implementing the MM PA define “ negligible impact” as, “an impact
resulting from the specified activity that cannot be reasonably expected to, and is not reasonably
likely to, adversely affect the species or stock through effects on annual rates of recruitment or
survival” (50 CFR 18.27(c)). If such findings are made, we would then establish specific
regulations identifying permissible methods of taking by such activity, means of effecting the
least practicable adverse impact on the species or stock and its habitat, and requirements for
monitoring and reporting such taking. If afinding cannot be made that the total taking will have
anegligible impact on the species or stock, the “negative finding” and the basis for denying the
request for the incidental take must be published in the Federal Register (50 CFR 18.27(d)(4)).

Following issuance of incidental take regulations, U.S. citizens (including government
agencies) who engage in the specified activities in the specified area could apply for a Letter of
Authorization (LOA), which, if granted, would authorize incidental take associated with the
applicant's activities. In return for committing to specific measures that minimize the applicant’s
impact on the species or stock and ensure that the total taking remains at the negligible level, the
applicant receives authorization for any remaining take that occurs and that would otherwise be
unlawful under the MMPA. Genera procedures for obtaining an LOA are described at 50 CFR
18.27(f).

Summary of Request

The Florida Manatee Recovery Plan, Third Revision (U.S. Fish and Wildlife Service
2001), states that the largest known human-related cause of manatee deaths is collisionswith
watercraft. Between 1976 and 2000, the total number of carcasses (i.e., deaths due to all causes)
collected hasincreased at arate of 6.0 percent per year. Between 1976 and 2002 deaths
attributed to watercraft increased by 7.3 percent per year (Horida Marine Research Institute
2002). In 2000 and 2001, watercraft-rel ated deaths accounted for at least 29 percent and 25
percent, respectively, of the total number of known manatee deaths. During the past five years
(1997 to 2001) watercraft-related deaths have been the highest on record ranging from 52 to 82
per year.

In the State of Horida, government agencies (induding Federal, State, and local agencies)
engage in avariety of activities related to watercraft that may affect manatees, positively or
negatively. Many of these activities relate to the use and regulation of watercraft operated in
Florida waters accessible to manatees, including--(1) regulating watercraft operation (e.q.,
regulaion of marine events); (2) authorizing construction of watercraft access facilities (marinas,



docks, boat ramps, etc.); (3) funding construction of watercraft access fecilities; (4) operating
watercraft access fecilities; and (5) operating watercraft. To date, there are no regulations under
the MMPA to authorize the incidental, unintentional death, injury, or harassment of manatees
caused by these otherwise legal activities.

We, the U.S. Fish and Wildlife Service, engage in, or have the authority to engage in,
each of the above five categories of activities, therefore, our activities could result in the
incidental, unintentional take of manatees. As such, we initiated the development of incidental
take regulations for our own activities related to watercraft in Florida. Other Federal agencies
also engage in someor al of these activities, as do a variety of State and local agencies. We
have encouraged other Federal and State agencies involved in these sametypes of activitiesto
join usin our rulemaking process as a means to coordinate Federal, State, and local measures that
would reduce the taking of manatees by watercraft; develop additional protective measures; and
insulate partner agencies against liability for take through the authorization process. The U.S.
Coast Guard, National Park Service, and U.S. Army Corps of Engineers have agreed to join usin
this rulemaking process.

Specified Activities

Only activities of government agencies relaed to watercraft and watercraft access
facilities are considered within the scope of thisrule. Whileit isour view that the operation of
watercraft is the most important factor influencing watercraft/manatee interactions (see
“Watercraft-Related Impacts to the Florida Manatee” section below), virtudly all aspects of
watercraft operation and access are regulated by Federal, State, and/or local government
agencies. As such, those government agencies who hold a Letter of Authorization will have
protection from liability for take associated with these activities. Liability protection afforded
under these regulations would also extend to individual non-governmental operators of watercraft
and watercraft access facilities who are authorized or regulated by a Federal, State, or local
government agency holding a Letter of Authorization, provided (1) the government authorization
or regulation isimplemented in accordance with the Letter of Authorization; and (2) the
individual isin compliance with the terms of the agency authorization or regulation. For
example, by issuing a Letter of Authorization to an agency that permits the construction of
watercraft access facilities, entities receiving such permits would be covered under the agency’s
Letter of Authorization.

The following five categories of activities were considered in the scope of this
rulemaking evaluation as watercraft-related activities of government agencies that could cause
the incidental take of manatees, including mortality, injury, and harassment. Activities of
government agencies that have the potential to reduce watercraft-related take of manatees are
described below under “Mitigating Measures.”

1. Regulating the operation of watercraft on Florida waters--This category of activity
includes government programs responsible for the establishment of watercraft speed zones and




restricted access areas. Local, State, and Federal agencies establish speed zones and restricted
access areas in order to reduce watercraft-related take of manatees by slowing watercraft speeds
or prohibiting waterborne activities in areas of importance to manatees such as aggregation aress,
travel corridors, feeding areas, resting areas, calving areas, and other areas where manatees occur.
The establishment of such areas does not cause or contribute to take. However, to the extent that
agencies exempt, except, permit, or otherwise allow prohibited activitiesto occur in such areas,
such authorization may cause or contribute to the incidenta take of manatees.

This category also includes government programs (e.q., State/local registration, U.S.
Coast Guard vessel documentation) that register watercraft for operation in waters inhabited by
manatees. This activity may cause or contribute to incidental take of manatees to the extent that
watercraft which are not properly registered are not authorized to operate on Florida waters.
Finally, this category includes the authorization and regulation of marine events (e.g., high-speed
races, parades, etc.) in Florida waters inhabited by manatees. Such events, particularly events
that involve high-speed watercraft operation, have the potential to cause or contribute to the
incidental take of manatees.

2. Authorizing construction of watercraft access facilities (e.q., boat ramps, docks, and
marinas) that provide watercraft access to waters inhabited by manatees--This category of
activity includes government programs that regulae the location and construction of watercraft
access facilities including boat ramps, marinas, private and public docks, and other such
structures that provide watercraft access to waters inhabited by manatees. Construction of
watercraft access facilities isauthorized by local, State, and Federal agencies. At thelocal level,
construction of watercraft access facilitiesis regulated primarily through zoning ordinances.
Several Florida counties have adopted Manatee Protection Plans (MPP) which include facility
siting plans. Facility siting plans generally identify areas within a county where construction of
additional watercraft access fecilities are encouraged or discouraged, or define criteriafor
assessing the suitability of sites for construction of new facilities. County MPPs must be
approved by the Florida Fish and Wildlife Conservation Commission (FWC). Upon approval,
the facility siting plans must be incorporated into the County’ s comprehensive plan.

At the State level, construction of watercraft access facilities is regulated by the Florida
Department of Environmental Protection and the water management districts pursuant to the
State’ s Environmental Resource Permit Procedures (62-343 Florida Administrative Code
[F.A.C.]). Permit applications received by the State regulatory agencies are al so reviewed by the
FWC, Bureau of Protected Species Management (BPSM), which uses the FWC Manatee
Environmental Resource Permit Coordination Guidance, and provides an environmentd
assessment of potential adverse impacts to manatees from regulated activities.

At the Federal level, congruction of watercraft access facilitiesis regulated by the Army
Corps of Engineers (Corps) through section 404 of the Clean Water Act of 1972 and section 10
of the Rivers and Harbors Act of 1899. Section 7 of the Endangered Species Act (ESA) of 1973
(16 U.S.C. 1531 et seq.), as amended, requiresthe Corps to assess the effects of any facility



under their review on federally listed species and consult with us or the National Marine
Fisheries Service (NOAA-Fisheries), as appropriate, if they determine that the facility in question
may affect listed species or their designated critica habitat. The Corps utilizes a decision-
making key developed in cooperation with us to assist in determining whether a proposed project
may affect manatees. If potential adverse effects to manatees or manatee habitat are identified,
the permit can be specifically conditioned to avoid the adverse impacts, or where appropriate,
denied. Typicd permit conditions include limitations on the number of slips, and avoidance or
minimization of impacts to sea grasses. Additionally, standard manatee construction conditions
have been deveoped that are utilized by the Corps as well as State regulatory agencies to
minimize the effects of watercraft access facilities on manatees and manatee habitat.

3. Funding construction of watercraft access facilities that provides watercraft access to
waters inhabited by manatees--In addition to authorizing construction of watercraft access
facilities, many locd, State, and Federal agencies fund their construction. The effects of funding
construction of watercraft access facilities are the same as those described for permitting
construction of watercraft access facilities.

4. Operating facilities that provide watercraft access to waters inhabited by manatees--
Many government agencies operate watercraft access facilities. Operation includes any act of
owning, maintaining, or directly or indirectly controlling who has access to waters inhabited by
manatees through use of any watercraft access facility.

5. Operating government-owned watercraft in Florida waters accessible to manatees for
officia government business other than tha covered under section 109(h) of the MMPA--Many
government agencies own and operate watercraft. Incidental take directly related to the
protection of manatees is covered under the exemption provided under section 109(h) of the
MMPA. Other government watercraft activities require authorization under the MMPA like that
of private watercraft operators.

Other human activities cause the incidental take of manatees including, but not limited to,
the operation of locks and water control structures, port operations, naval and other military
activities, the operation of industria warm-water outfalls, commercid and recreational fisheries,
implementation of projects that affect the quality and quantity of water flow from warm water
springs, and the implementation of water manipulation projects that affect the distribution,
timing, quality, and quantity of waterflow in manatee habitat. These activities are outside of the
scope considered in this evaluation, but may be subject to the future publication of rules.

Specified Geographic Region

While the summer range of the Florida manatee extends beyond Florida, the entire natural
winter range is within Florida where the majority of watercraft-related incidental take occurs.
The effective control of watercraft-related incidental take depends on actions of the operators of
watercraft and government agenciesin Florida. Therefore, the specific geographic area
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considered for coverage by this regulation was limited to those waters within the State of Florida
that are accessible to manatees. Separate regulations for government activities in other
geographic areas outside of the State of Florida may be considered under subsequent
rulemakings, if requested.

Long-term studies suggest four regional populations of manatees in Florida--(a) the
Northwest Region, consisting of the counties along the Gulf of Mexico from Escambia County
east and south to Hernando, L afayette, and Gilchrist counties, and Marion County adjacent to the
Withlacoochee River; (b) the Upper St. Johns River Region, consisting of Putnam County from
Palatka south, Volusia, Flagler, and Marion counties adjacent to the St. Johns River or its
tributaries, and Lake and Seminole counties; (c) the Atlantic Region, consisting of counties along
the Atlantic coast from Nassau County south to Miami-Dade County, the portion of Monroe
County adjacent to the Horida Bay and the Florida Keys, Okeechobee County, and counties
along the lower portion of the St. Johns River north of Palatka, which includes Putnam, St.
Johns, Clay, and Duval counties; and (d) the Southwest Region, consisting of the counties along
the Gulf of Mexico from Pasco County south to Whitewater Bay in Monroe County and DeSoto,
Glades, and Hendry counties.

These divisions are based primarily on documented manatee use of wintering sites and
from radio-tracking studies of individuals movements. Radio-tracking studies (Bengtson 1981)
and other information (U.S. Fish and Wildlife Service 2001, Marine Mammal Commission
[MMC] 1988) suggest that most manatees wintering at Blue Spring tend to remain in the area
identified as the Upper St. Johns River Region. The manatees of this region comprise
approximately four percent of the total Florida manatee population. The lower St. Johns River,
the Atlantic coast, and the Florida Keys are considered to represent the Atlantic Region, based on
the results of long-term radio tracking and photo-identification studies (Beck and Reid 1995,
Reid et al. 1995, Deutsch et al. 1998). The manatees of this region comprise goproximately 42
percent of the total Florida manatee population.

On the west coast, Rathbun et al. (1995) reported that, of 269 recognizable manatees
identified at the Kings Bay and Homosassa River warm-water refuges in northwest Florida
between 1978 and 1991, 93 percent of the femdes and 87 percent of the males returned to the
same refuge each year. Radio-tracking results suggest that many animals wintering at Crystal
River disperse north in warm seasons to rivers along the Big Bend coast, particularly the
Suwannee River (Rathbun et al. 1990). The manatees of this region comprise goproximately 12
percent of the total Florida manatee population. The existence of more or less distinct subgroups
in the southwestern area of Florida (i.e., from Tampa Bay south) is not clear. It ispossible that
manatees using warm-water refuges in Tampa Bay, the Cal oosahatchee River, and Collier
County may be somewhat discrete groups; however, the best available data before us and the
Florida Manatee Recovery Team indicated that we should identify them as one group. The
manatees of this region comprise approximately 42 percent of the total Florida manatee
population.
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Although some movement occurs among regional populations, researchers found that
analysis of manatee status on aregional level provided significant insights into important factors
related to manatee recovery, such as winter aggregation areas, manatee movement paterns, and
human interactions (U.S. Fish and Wildlife Service 2001). Thisled the Florida Manatee
Recovery Team and the Service to establish objective and measurable recovery criteriafor the
four regions based upon demographic benchmarks for certain aspects of manatee life history--
adult survival, reproduction, and population growth-- in the FloridaManatee Recovery Plan.

Based on available information, we have concluded that these regions meet the criteria
for classification as separate stocks under the MMPA. Theguidelines for assessing marine
mammal stocks (Barlow et al. 1995) advise arisk-averse strategy when determining stock
structure. The guidelines advise that this requires starting with a definition of stocks based on
the smallest groupings that are biologicadly reasonable and are practical from a management
perspective. Biological evidenceindicates considerable demographic differences among the four
regions. For example, based on recent andys's (Langtimm et al. 2002) estimates of adult
survival rates vary among regions; ranging from a high of 96.2 (95 percent confidence interval
(ClI) that ranges from 95.3 to 97.2) in the Northwest Region to alow of 90.6 (95 percent Cl 86.7
to 94.4) in the Southwest Region. Adult survival in the Atlantic Region is estimated to be 94.3
percent (95 percent Cl 92.3 to 96.2), and adult survival in the Upper St. Johns River Region is
96.1 (95 percent Cl 90.0 to 98.5). Similarly, estimates of population growth rates vary among
regions. According to arecent analysis by Runge et al. (2002 unpubl. analysis), the growth rate
Is estimated to be highest in the Upper St. Johns River Region at 6.1 percent per year (95 percent
Cl 1.7 to 8.7), followed by the Northwest Region (5.0 percent growth per year; 95 percent Cl 3.2
t0 6.8), and the Atlantic Region (3.2 percent growth per year; 95 percent Cl 0.3t0 5.7). Growth
rate has not been calculated for the Southwest Region, although it is thought that the population
isdeclining or is, at best, stable.

As noted above, available evidence indicates that there is relatively little movement of
manatees among the regions. The highest dispersal rate assumed by the FWC for the purposes of
their recent population viability analysis (PVA) (see” The Status of the Florida Manatee” section)
was two percent per year between the Upper St. Johns River Region and the Atlantic Region
(Florida Marine Research Institute 2002). The FWC assumed that dispersal rates among the
other regions did not exceed 0.5 percent per year. Thisindicates that dispersal from regionsin
which the population islikely growing (e.g., the Northwest Region) islikely not sufficient to
compensae for high levels of human-related mortality in other regions (e.q., the Southwest
Region). The stock assessment guidelines warn that managing areas with differential levels of
take as a single stock can lead to depletion (Wade and Angliss 1997).

The threats facing manatees also vary among regions. For example, the number of
watercraft-related deaths has been reported (U.S. Fish and Wildlife Service 2001) as increasing at
arate of 10.8 percent per year in the Northwest Region between 1980 and 1999; although the
number of manatees killed by watercraft in this region over that period was low (N=32).
Conversely, watercraft-related deaths in the Southwest Region increased at arate of 7.1 percent
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per year during the same period, and afar greater number of manatees were killed (N=331). The
disproportionate amounts of incidental take in the Southwest and Atlantic regions supports the
definition of separate stocks. Additionally, manatees in the Southwest Region are more
vulnerable to red tide than in other regions, and manatees in the Atlantic and Southwest regions
are more dependent on man-made warm water sources than are manatees in the Upper St. Johns
River and Northwest regions (U.S. Fish and Wildlife Service 2001). Addressing these threats
necessitates application of different management approachesin each region. This further
supports the definition of these as separate socks.

Based on the preceding analysis, we conclude that the four regionsidentified in the
Florida Manatee Recovery Plan meet the criteria for designation as separate stocks under the
MMPA. Weintend to use this determination in the next revision of the Stock Assessment
Report for the West Indian Manatee, and for the remainder of this document we will refer to the
regions as the Northwest Stock, Upper St. Johns River Stock, Atlantic Stock, and Southwest
Stock. Ideally, we would have preferred to review and revise the Stock Assessment Report prior
to this rulemaking; however, settlement obligations precluded our ability to do this.

We have determined that these stocks, under the MMPA, do not meet the criteria for
designation as Discrete Population Segments pursuant to the ESA, and as such it would not be
possible or appropriate for us to consider reclassificaion of the stocks separately under the ESA.

Summary of Proposed Rule

We are proposing regulations to allow the incidental, unintentional take of Florida
manatee within the Northwest, Upper St. Johns River, and Atlantic stocksin Florida. The
regulations would be in effect year-round from the date of enactment for a period of five years
for government activities related to the operation of watercraft and watercraft access facilities.
The proposed regulations would not authorize the intentional harassment, hunting, capturing, or
killing of Floridamanatee. Theseregulations do not permit the actual activities associated with
use and regulation of watercraft and watercraft access facilities in Florida waters, but rather allow
theincidental, unintentional take of the Florida manatee resulting from these otherwise lawful
activities. We arenot proposing to authorize incidental take of manatees from the Southwest
Stock at thistime. However, we will continue to monitor the status of the Southwest Stock, and
will propose incidental take regulations as soon as available information indicates that
watercraft-related incidentd take in thisregion is having no more than a negligible impact on the
Southwest Stock, or could be reduced to the negligible impact level with implementation of
mitigating measures.

The proposed regulations include requirements for monitoring and reporting, and
measures to reduce adverse impacts on the Florida manatee and its habitat to the maximum
extent practicable. The regulations are based on the finding that the authorization and regulation
of watercraft and watercraft access facilities in Florida may result in the taking of Florida
manatee. We find that with the continued and/or additional implementation of the mitigating
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measures described in this proposed rule, the total impact of the takings in three of the four
stocks will have a negligible impact on these stocks.

After establishing these regulaions, in order to implement the regulations and for a
person or agency to receive the protections offered by the MMPA, government agencies that
engage in the specified activities would need to apply for and obtain an LOA. The process for
requesting an LOA is described in the “Proposed L OA Process’ section of this proposed rule.

The Status of the Florida Manatee

In the southeastern United States, manatees occur primarily in Florida and southeastern
Georgia, but individuals can range as far north as Rhode Island on the Atlantic coast (U.S. Fish
and Wildlife Service 2001), and as far west as Texas on the Gulf coast. During the winter, cold
temperatures keep the population concentrated in peninsular Florida and many manatees rely on
the warm water from natural springs and power plant outfalls. We have divided this population
into four stocks as explained above.

Research in the early 1980s indicated to scientists that development of a means of
estimating or monitoring trends in the size of the overall manatee population in the southeastern
United States would be difficult (O’ Shea 1988, O’ Sheaet al. 1992, Lefebvreet al. 1995). Even
though many manatees aggregate at warm-water refuges in winter and most if not all such
refuges are known, direct counting methods (i.e., by aerial and ground surveys) have been unable
to account for the number of animals that may be away from these refuges, are not seen because
of turbid water, or for other factors. The use of mark-resighting techniques to estimate manatee
population size based on known animals in the manatee photo-identification database also has
been impractical, as the proportion of unmarked manatees has not been estimated.

The only data on population size have been uncalibrated indices based on maximum
counts of animals at winter refuges made within one or two days of each other. Based on such
information in the late 1980s, the total number of manatees throughout Florida was indicated to
be at least 1,200 animals (U.S. Fish and Wildlife Service 2001). Because aerial and ground
counts at winter refuges are variable because of the weather, water clarity, manatee behavior, and
other factors (Packard et al. 1985, Lefebvreet a. 1995), interpretation of analyses for short-lived
trendsis difficult (Packard and Mulholland 1983, Garrott et al. 1994). Strip-transect aerial
surveys are used routinely to estimate dugong (Dugong dugon) popul ation size and trends (U.S.
Fish and Wildlife Service 2001); however, these surveys do not adapt to manatees because of
their more linear (i.e., coastal and riverine) distribution. This survey method was tested in the
Banana River, Brevard County, and recommended for use in that area to monitor manatee
population trends (Miller et a. 1998). This approach may also have utility in the Ten Thousand
Islands-Everglades area, where manatee population size and distribution is poorly understood.

Beginning in 1991, the former Horida Department of Natural Resources (FDNR) initiated
a statewide aerial survey program to count manatees in potential winter habitat during periods of
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severe cold weather (Ackerman 1995). These surveys are more comprehensive than those used
to estimate a minimum population during the 1980s. The highest two-day minimum count of
manatees from these winter synoptic aerial surveys and ground countsis 3,276 manateesin
January 2001; the highest count on the east coast of Floridais 1,756, and the highest on the west
coast is 1,520, both in 2001. However, the manatee counts of March 2002, when weather
conditions were less favorable, resulted in atotal count of 1,796. The FWC stated in their March
6, 2002, press release that the “low count merely reflects the poor visibility during the count, not
adramatic change in the manatee population.” Due to the nearly ideal conditions for the 2001
synoptic survey, the results of that survey are considered the best available estimate of the current
minimum population size (i.e., 3,276).

It remains unknown what proportions of the total manatee population were counted in
these surveys. No statewide surveys were done during the winters of 1992-93 or 1993-94
because of the lack of strong mid-winter cold fronts. These uncorrected counts do not provide a
basis for assessing population trends. However, trend analyses of temperature-adjusted aerial
survey counts show promisefor providing ingght to general patterns of populaion growth in
some regions (Garrott et al. 1994, 1995, Craig et al. 1997, Eberhardt et al. 1999).

It has been possible to monitor the number of manatees using the Blue Spring and Crystal
River warm-water refuges. At Blue Spring, with its unique combination of clear water and a
confined spring area, it has been possible to count the number of resident animals by identifying
individual manatees from scar patterns. The dataindicate that this group of animals has
increased steadily since the early 1970s when it was first studied. During the 1970s the number
of manatees using the spring increased from 11 to 25 (Bengtson 1981). In the mid-1980s about
50 manatees used the spring (U.S. Fish and Wildlife Service 2001), and by the winter of 1999-
2000, the number had increased to 147 (Hartley 2001).

On the northwest coast of Florida, the clear, shallow waters of Kings Bay have made it
possible to monitor the number of manatees using the warm-water refuge in Kings Bay at the
head of the Crystal River. Large aggregations of manatees apparently did not exist there until
recent times (U.S. Fish and Wildlife Service 2001). Thefirst counts were made in the late 1960s,
when 38 animals were counted in King Bay during the winter of 1967/1968 (Hartman 1979). By
the winter of 1981/1982, the maximum winter count had increased to 114 manatees (Powell and
Rathbun 1984), and in December 1997, the maximum count was 284 (Buckingham et al. 1999).
Both births and immigration of animals from other areas have contributed to the increases in
manatee numbers at Crystal River and Blue Spring. The increases in counts at Blue Spring and
Crystal River are accompanied by estimates of adult survival and population growth that are
higher than those determined for the Atlantic coast (Eberhardt and O’ Shea 1995, Langtimm et al.
1998, Eberhardt et al. 1999).

While aircraft synoptic surveys provide a*“best estimate” of the minimum manatee
population size, there are no estimates or confidence intervas for the size of the Florida manatee
population that have been derived by reliable, statistically based, population-estimation
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techniques. A censusis acomplete count of individuals within a specified area and time period.
A survey, in contrast, is an incomplete count. With the exception of afew places where
manatees may aggregae in clear, shallow water, not all manatees can be seen from aircraft
because of water turbidity, depth, surface conditions, variable times spent submerged, and other
considerations. Thus, results obtained during typical manatee synoptic surveysyield partial
counts. While these results are of value in providing information on where manatees occur,
likely relative abundance in various areas, and seasonal shifts in manatee abundance, they do not
provide good population estimates, nor can they reliably measure trends in the manatee
population. Consequently, the Florida Manatee Recovery Plan condudes-- “ Despite
considerable effort in the early 1980s, scientists have been unable to develop a useful means of
estimating or monitoring trends in size of the overall manatee populations in the southeastern
United States’ (U.S. Fish and Wildlife Service 2001).

Popul ation models employ mathematical relationships based on survivd and reproduction
rates to cal culate population growth and trends in growth. A deterministic model (amodel in
which there are no random events) using classical mathematical approaches and various
computational procedures with data on reproduction and survival of living, identifiable manatees
suggests a maximum growth rate of about seven percent per year, excluding emigration or
immigration (Eberhardt and O’ Shea 1995). This maximum was based on studies conducted
between the late 1970s and early 1990s in the protected winter aggregation area at Crystal River
and did not require estimates of population size. The analysis showed that the chief factor
affecting the potentid for population growth is survival of adults.

Estimated adult survival in the Atlantic Region has suggested aslower rate or no
population growth over asmilar period, compared to the Upper St. Johns River and Northwest
regions. This modeling shows the value of using surviva and reproduction data obtained from
photo-identification studies of living manatees to compute popul ation growth rates with
confidence intervals, providing information which can be used to infer long-term trends in the
absence of reliable population size estimates. However, collection of similar data has been
initiated only recently for other areas of Florida (notably from Tampa Bay to the Caloosahatchee
River beginning in the mid-1990s), and none is available over much of the remaining areas used
by manatees in southwestern Florida.

A PVA isastochastic modeling approach (i.e., amodel in which random events, such as
red tide and extremely cold winters, are incorporated), which varies potential scenarios
influencing reproduction and survival over long periods, and predicts responses in population
growth. A PVA was carried out for manatees based on age-specific mortality rates computed
from the age distribution of manatees found dead throughout Florida from 1979 through 1992
(Marmontel et a. 1997). This method of computing survival rests on certain assumptions that
were not fully testable; yet, results point out the importance of adult survival to population
persistence.

Given population sizes that may reflect current abundance, the PV A showed that if adult
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mortality as estimated for the study period were reduced by a modest amount (e.g., from 11
percent down to nine percent), the Florida manatee population would likely remain viable for
many years. However, the PVA also showed that slight increases in adult mortality would result
in extinction of manatees over the long term.

The above review demonstrates that the basis for statewide population size “estimates’ of
any kind, based on current survey methods, cannot be used for computing population trends in
manatees. The weight of scientific evidence suggests that the potential for population increases
over the last two decades is strong for two protected aggregation areas. New population
analyses, based on more recent (since 1992) information, are not yet available in the peer-
reviewed literature. These analyses will be fundamental to management decisions that are more
relevant today.

The most significant problem presently faced by manateesin Floridais death or serious
injury from boat strikes. An additional long-term threat is the lack of availability of warm-water
refuges. The availability of warm-water refuges for manatees is uncertain if minimum flows and
levels are not etablished for the natural springs on which many manatees depend, and if
industrial warm-water refuges are lost as deregulation of the power industry in Florida occurs.
Consequences of an increasing human population and intensive coastal development are also
long-term threats to the Florida manatee. Survivd of the manatee will depend on maintaining the
integrity of the ecosystem and habitat sufficient to support a viable manatee population.

Data on manatee deaths in the southeastern United States have been collected since 1974
(O’ Sheaet al. 1985, Ackerman et al. 1995, FWC unpubl. data). Data since 1976 were used in the
following summary, as carcass collection efforts were more consistent following that year. They
indicate a clear increase in manatee deaths over the last 25 years (6.0 percent per year
exponential regression between 1976 and 2000; U.S. Fish and Wildlife Service 2001). Most of
the increase can be attributed to increases in watercraft-related and perinatal deaths (Marine
Mammal Commission 1993). Between 1976 and 2002, watercraft-rel ated deaths increased at an
average of 7.3 percent per year (Florida Marine Research Institute 2002). However, it is unclear
whether this represents an increase in the overall mortality rate or a proportional increase relative
to the overall population of manatees. The reported rate of increase in manatee mortality, and
watercraft-related mortality in particular, is greater than the likely rate of population increase
reported by Runge et a. (2002).

Natural causes of death include disease, parasitism, reproductive complications, and other
non-human-related injuries, as well as occasional exposure to cold and red tide (O’ Sheaet al.
1985, Ackerman et al. 1995). These natural causes of death accounted for 17 percent of all
deaths between 1976 and 2000 (FWC, unpublished data). Perinatal deaths accounted for 21
percent of all deathsin the same period. Human-rdated causes of death include watercraft
collisions, manatees crushed in water control structures and navigational locks, and a variety of
less-common causes. Human-related causes of death accounted for at least 31 percent of deaths
between 1976 and 2000. Cause of death of some individuals could not be determined because of
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advanced decomposition, the cause was forensically undeterminable, or the carcass was not
recovered. These carcasses were classified as undetermined, and accounted for 30 percent of
deaths between 1976 and 2000.

A natural cause of death in some years is exposure to cold. Following a severe winter
cold spell at the end of 1989, at |east 46 manatee carcasses were recovered in 1990; the cause of
death for each was attributed to cold stress. Exposure to cold is believed to have caused many
deathsin the winters of 1977, 1981, 1984, 1990, and 2001 and has been documented as early as
the 19" century (Ackerman et al. 1995, O’ Sheaet al. 1985, FWC, unpubl. data).

In 1982, alarge number of manatees also died during an outbreak of the red tide
dinoflagellate (Gymnodinium breve) between February and March in Lee County, Florida
(O'Sheaet a. 1991). At least 37 manatees died, perhaps in part due to incidental ingestion of
filter-feeding tunicates that had accumulated the neurotoxin-producing dinoflagel lates
responsible for causing red tide. In 1996, from March to May, at least 145 manatees died in ared
tide outbreak over alarger area of southwest Florida (Bossart et a. 1998, Landsberg and
Steidinger 1998). Although the exact mechanism of manatee exposure to thered tide brevetoxin
isunknown in the 1982 and 1996 outbreaks, ingestion, inhalation, or both are suspected (Bossart
et al. 1998). The critical circumstances contributing to high red tide-related deaths are
concentration and distribution of the red tide, timing and scd e of manatee aggregations, sdinity,
and timing and pergstence of the bloom (Landsberg and Steidinger 1998). It isdifficult to
manage for these rare but catastrophic causes of mortality.

Perinatal deaths are carcasses of manatees less than 59 incheslong (O’ Sheaet al. 1995).
Some are aborted fetuses; others are stillborn or die of natural causes within afew days of birth.
Some may die from disease, reproductive complications, and/or congenital abnormalities. The
cause of many perinatal deathsis difficult to determine, because these carcasses are generally in
an advanced state of decomposition at the time they are retrieved. Most perinatal deaths appear
to be due to natural causes; however, watercraft-related injuries or disturbance, or other human-
related factors affecting pregnant and nursing mothers also may be responsible for a significant
number of perinatal deaths. It has also been suggested that some may die from harassment by
adult male manatees (O’ Shea and Hartley 1995). Between 1976 and 1999, perinatal deaths
increased at an average of 8.8 percent per year, increasing from 14 percent of all deaths between
1976 and 1980, to 22 percent between 1992 and 2000 (Ackerman et al. 1995, FWC unpubl.
data).

The largest known cause of human-related manatee deaths is collisions with watercraft.
The next largest human-related cause of deaths is entrapment or crushing in water control
structures and navigational locks, which accounted for four percent of total mortality between
1976 and 2000 (Ackerman et al. 1995, FWC unpubl. data). These deaths were first recognized in
the 1970s (Odell and Reynolds 1979), and steps have been taken to eliminate this source of
death. Other known causes of human-related manatee deaths include poaching and vandaism,
entanglement in shrimp nets and monofilament line (and other fishing gear), entrapment in
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culverts and pipes, and ingestion of debris. These accounted for three percent of the total
mortality from 1976 to 2000.

In 2001, the Manatee Population Status Working Group (MPSWG) provided a statement
summarizing what they believed to be the status of the Florida manatee at that time (U.S. Fish
and Wildlife Service 2001). The MPSWG stated, that for the Northwest and Upper St. Johns
River regions, available evidence indicaed that there had been a steady increase in animals over
the last 25 years. Such growth was consistent with the conditions of these regions--low numbers
of human-related deaths, high estimates of adult survival, and good habitat. The statement was
less optimistic for the Atlantic Region due to an adult survival rate that was lower than the rate
necessary to sustain population growth. The MPSWG believed that this region had likely been
growing slowly in the 1980s but may then have leveled off or even possibly declined. They
considered the status of the Atlantic Region to be “too closeto cdl.” Thisfinding was consistent
with high levels of human-related and, in some years, cold-related deaths in this region.
Regarding the Southwest Region, the MPSWG acknowledged that further data collection and
analysis would be necessary to provide an assessment of the manatee’' s status in this region.
Preliminary estimates of adult survival available to the MPSWG at that time indicated that the
Southwest Region was similar to the Atlantic Region and “substantidly lower than [the adult
survival estimates] for the Northwest and Upper St. Johns Regions.” The Southwest Region was
cited as having had high levels of watercraft-related deaths and injuries and natural mortaity
events (i.e., red tide and severe cold).

Since the above-mentioned assessment by the MPSWG, additional information and
analyses have become available. Based on the data provided at the April 2002 Manatee
Population Ecology and Management Workshop, we now believe that the Northwest and Upper
St. Johns River stocks continue to do well and that these stocks are approaching the demographic
benchmarks established in the Florida Manatee Recovery Plan for downlisting and delisting
under the ESA. Furthermore, we believe tha the Atlantic Stock may be close to meeting the
ESA downlisting benchmark for adult survival, at aminimum, and is likely close to meeting or
exceeding the other benchmarks. We are less optimistic, however, regarding the Southwest
Stock. Although data are till insufficient or lacking to compare the Southwest Stock’ s status to
the ESA downlisting/delisting criteria, preliminary data for adult survival indicate that the
Southwest Stock is below the benchmarks established in the Florida Manatee Recovery Plan.

Although we are optimistic about the apparent increases in population in three out of the
four stocks, it isimportant to darify that, in order to downlist or delist the manatee pursuant to
the ESA, all four stocks must simultaneously meet the appropriate criteria as described in the
Florida Manatee Recovery Plan. Additionally, any action under the ESA would be based on a
status assessment for the species throughout its range and must consider the factors, as described
in section 4(a)(1) of the ESA, that determine whether any species meets the definition of
endangered or threatened.

Watercraft-Related Impacts to the Florida Manatee



18

Between 1976 and 2002, watercraft-related mortality accounted for 24 percent of total
mortality and increased at an average rate of 7.3 percent per year (Florida Marine Research
Institute 2002). From 1996 to 2002, watercraft-related deaths have been the highest on record.
Additionally, many living manatees also bear scars or wounds from vessel strikes, indicating that
watercraft are also responsible for a substantial amount of harassment of manatees. Ananalysis
of injuries to 406 manatees killed by watercraft and recovered between 1979 and 1991 found that
55 percent were killed by impact, 39 percent were killed by propeller cuts, four percent had both
types of injuries, either of which could have been fatal, and unidentified specifics of the collision
had caused two percent of the mortdities (Wright et al. 1995). The vast mgority of available
information regarding the effects of watercraft-related activities on manatees is related to lethal
take of manatees. For the purposesof this analysis, we are assuming that activitiesthat result in
the lethal take of manatees also have similar levels of sub-letha effects on manatees and manatee
habitat.

Watercraft speed isthe primary factor contributing to collisions with manatees. At high
speeds, watercraft operators are less able to detect and avoid objects (such as manatees) in the
path of the vessel and manatees have less timeto detect and avoid the on-coming vessel. Dueto
these facts, Federal, State, and locd officials have sought to limit watercraft speedsin areas
where manatees are most likely to occur to afford both manatees and boaterstime to avoid
collisions. Additiondly, the mere presence of watercraft can cause harassment of manateesin
certain situations; most notably at warm water aggregation areas, where large numbers of
manatees congregate to stay warm during winter months. Disturbance of manatees at these sites
can cause manatees to leave the warm water area, exposing them to potentially harmful cold
water conditions. To address thisthreat, State and Federal officials have restricted human access
to many important warm water sites during winter months. The establishment of speed zones
and restricted access areas do not cause or contribute to incidental take, per se; however, to the
extent that agencies exempt, except, permit, or otherwise authorize restricted or prohibited
activities to occur in such areas, such authorization may cause or contribute to the incidental take
of manatees.

The number of watercraft operating on Florida's waters may also be afactor. The FWC
Division of Law Enforcement reported that, in 1999, more than one million vessels used
Florida s waterways, including over 829,000 State-registered vessels and about 300,000 out-of-
state vessels. Boating continues to increase in Horida as evidenced by just over 943,600 State-
registered vessels (FWC 2002a) and more than 400,000 out-of-state vessels for 2001. At the
same time, watercraft-related manatee mortality and increasing mortality trends have been
documented since collection of manatee mortality data began in 1974. Data regarding causes of
manatee deaths, and particularly the increasing number of watercraft-related deaths, should be
viewed in the context of Florida s growing human population, which has increased by 130
percent since 1970, from 6.8 to 15.7 million in 2000 (Florida Office of Economic and
Demographic Research 2001). The rise in manatee deaths during this period is attributable, in
part, to the increasing number of people and watercrafts sharing the same waterways. 1t should
also be noted that the increasing number of deaths could, in part, be due to increasing numbers of
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manatees. If existing protection (zones and enforcement) for manatees remains at its current
standards, we anticipate that human-caused take will continue to increase to levels that will lead
to adeclining population in certain portions of the population, which may already be occurring
for the Southwest Stock. As noted above, the number of manatee carcasses recovered statewide
each year isincreasing at aratethat islikely greater than the rate of increase in the manatee
population. Continuation of this trend would inevitably lead to a population decline. During the
past five years (1997 to 2001), the watercraft-rel ated deaths have been the highest on record with
55, 66, 82, 78 and 81, respectively. Thisyear (2002), watercraft-related mortdities have
surpassed 1999 as highest on record.

As noted above, where and how fast watercraft are operated are the most important
factors in watercraft-rel ated incidental take of manatees. However, other activities related to
operation of watercraft are contributing factorsto incidental take. Virtually all watercraft
operating in Florida waters gain access to those waters by watercraft access facilities.
Construction and operation of such facilities have the potential to affect manatee habitat such as
seagrass beds, and construction activities have the potential to harass manatees. Additionally, the
availability and location of watercraft access facilities influence the number of watercraft that use
any given waterbody, as well as watercraft travel paterns. To the extent that the location and
size of awatercraft access facility contributes to increased watercraft access to areas of
importance to manatees such as aggregation areas, travel corridors, feeding areas, resting areas,
calving areas, and other areas where manatees occur, these facilities can indirectly cause or
contribute to the incidental take of manatees by watercraft. Given that over one million
watercraft use Floridawaters each year, therelative effect of any particular watercraft access
facility on watercraft traffic volume or travel is generally smdl statewide. However, the
cumulative effects of constructing many facilities substantially influences the number of
watercraft on Horida swaters and the travel patterns of those vessd's, which can substantially
influence interactions between watercraft and manatees. Additionally, in certain situations the
construction of a new watercraft access facility may substantially influence watercraft trave
patterns and volume locally. As such, the authorization, funding, and/or operation of watercraft
access facilities by government agencies can cause or contribute to incidental take of manatees.

Determination of Negligible Impact

Background

The MMPA states that, “it is the sense of the Congress that [marine mammals] should be
protected and encouraged to develop to the greatest extent feasible commensurate with sound
principles of resource management and that the primary objective of their management should be
to maintain the heath and stability of the marine ecosystem.” Section 2 of the MMPA dso
identifies a specific goal of maintaining marine mammal stocks within their Optimum
Sustainable Population (OSP) level. However, it isalso clear that Congress did not intend that
the leve of incidental take must in every case bereduced to zero. Section 101(a)(5)(A) clearly
indicates that some level of incidental take of even depleted marine mammals can be authorized
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aslong asthe impact is negligible.

In the 1986 amendments to the MMPA, Congress expanded the provisions for the
authorization of incidental take of marine mammals related to activities other than commercial
fisheries by dlowing authorization of take of depleted species as well as non-depleted species.
Section 3 of the MMPA defines a“depleted” species as onethat is either below its OSP or is
listed as endangered or threatened under the ESA. The Florida manateeis listed asan
endangered species under the ESA, and therefore, al four stocks are categorized as depleted
under the MMPA.

The NOAA-Fisheries and the Serviceissued final rules implementing the 1986
amendments to the MMPA on September 29, 1989 (54 FR 40338). These regulations define
“negligible impact” asan impact resulting from the specified activity that cannot be reasonably
expected to, and is not reasonably likely to, adversely affect the species or stock through effects
on annual rates of recruitment or survival (50 CFR 18.27(c)). The preamble to these regulations
described the analytical framework the agencies would use when making negligible impact
determinations. For non-depleted stocks (i.e., stocks that are within the range of OSP) the
agencies stated that afinding of negligible impact could only be made if the specified activities
are not likely to reduce the stock below its OSP. However, it was also noted that not all takings
that do not reduce the population below OSP would be considered negligible. The agencies
explained that--* healthy marine mammal populations that have reached an equilibrium level
usually experience fluctuations in popul ation numberswithin some normal range dueto avariety
of environmental and biological factors. Such fluctuations may involve short-term population
declines that do not pose arisk to the stocks remaining within the limits of OSP. We believe that
minimal impacts on a healthy stock caused by incidental taking can still be considered negligible
if such taking does not cause the population to fluctuate beyond norma limits. In other words,
for apopulation stock that is at its OSP level, slight impacts on the stock resulting from
incidental take do not rise to the level of ‘adverse effects’ on annual rates of recruitment or
survival if the population stock is maintained at essentialy the same level.”

With respect to depleted stocks, the preamble to the 1989 regulations states-- “In order to
make a negligible impact finding, the proposed incidental take must not prevent a depleted
population from increasing toward its OSP at a biologically acceptablerate.” In explaining what
would constitute a “biologically acceptable rate” of population increase, the agencies stated that
in order to be considered “negligible” the effects of the authorized take must have no significant
effect on annud rates of recruitment or survival. The population growth ratefor any speciesis
the result of all births during the year (recruitment) minus all deaths (animals that do not
survive). Assuch, to be considered “negligible,” authorized incidental take must not affect
annual rates of recruitment or survival in such away asto significantly affect the population
growth rate of a depleted stock. The andytical framework made clear that it was not necessary to
demonstrate that an authorized level of take would have “no effect” on astock’s rate of increase
toward OSP, but only that the take would not significantly affect the long-term population trend.
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Methodology

The language of the MMPA and its implementing regulations provide qualitative
descriptions of the goals with respect to take of marine mammals. For the purposes of this
rulemaking, we translated these goal s into standards against which the effects of the specified
activity may be measured. The means of making the best use of available scientific information
regarding the Floridamanatee in our negligible impact determination was discussed a the April
2002 Manatee Population Ecology and Management Workshop. We provided the expert
panelists convened at the workshop with background information including a summary of the
existing statute and regulations, rulemaking criteria and timeframes, and methods previously
considered, and the topic was discussed at a general session of the Workshop. We also presented
new information at the April 2002 Workshop regarding the status of the manatee population and
the status of manatee research. Additionally, we presented new popul ation models and analyses
that showed substantial promise for improving our ability to assess the status of manatee stocks,
and to predict and monitor the effects of various factors, including human factors, on manatee
populations.

Following the April 2002 Workshop, we held a meeting of scientists from the U.S.
Geologica Survey (USGS), the Service, and other organi zations with specific expertise in
population modeling and marine mammals to further clarify the Workshop discussions. Based
on our review of the legidative history of the MMPA, itsimplementing regulations, existing
guidance, past incidental take rulemakings, the scientific literature, and the results of the
Workshop and the follow-up meeting, we were ableto develop a solid conceptual framework
upon which to build our negligible impact determination.

In reviewing existing guidance and previous rulemakings, we note that participants at the
1994 Potential Biological Removal (PBR) Workshop (Barlow et al. 1995) agreed that the term
“insignificant” in the Zero Mortality Rate Goal for commercial fisheries (as stated in section
101(a)(2) of the MMPA) was relative to the biological significance of the incidental take. They
further agreed that an “insignificant” level of mortality was alevel that would have a*“negligible”
impact on a given marine mammal stock. Interms of stocks that are depleted (i.e., population
levels bdow OSP), it is generally accepted that the large majority of annual net productivity must
be reserved for the recovery of the stock to its OSP level, and that only a small portion should be
allocated for incidental take, so that human-related take does not significantly increase the time
needed to reach OSP. Therefore, based on our interpretation of the MMPA, its implementing
regulations, previous incidental take rulemakings, and our current understanding of manatee
population dynamics, we conduded that in order for us to determine that the allowable level of
human-related incidentd take would have a* negligible impact” we must be reasonably certain
that the take would not significantly increase the time needed to achieve OSP.

For this rulemaking we must ensure that the total taking authorized over the life of the
rule has no more than a negligible impact on the stocks through effects on annual rates on
recruitment or survival, s0 the species will continue to increase toward OSP at a biologically
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acceptable rate. As such, in order to find that watercraft-rel ated incidenta takeis having a
negligible impact on each manatee stock we must find that:

1. Thereisreasonable certainty that authorized incidental take will not significantly
increase the time needed to reach OSP.

The PBR formula was suggested as an available method for quantitatively making our
negligible impact determination for thisrule. The PBR formulawas included in sections 117 and
118 as part of the 1994 amendments to the MM PA to allow resource managers to conservatively
estimate an acceptable amount of human-related incidental take of marine mammals relative to
commercial fishing operations. We do not believe it was intended for ng incidental take
relative to the “negligible impact” standard prescribed by the MMPA for activities other than
commercial fishing, which was added to the MMPA in 1981. Additiondly, the PBR formulaisa
simplified model that uses limited data and default values that we believe are not appropriate for
determining the negligible impact threshold for manatees. Thereisarelatively large body of data
regarding the Floridamanatee stocks which is not utilized in the PBR formula. As such, the use
of the PBR formulafor management decision-making related to manatees would not enable
managers to use the best available scientific information.

As stated previoudy, our negligible impact standard is that there is reasonabl e certainty
that the authorized level of incidental take would not significantly increase the time needed to
reach OSP. Determining the OSP level for a species or stock requires an understanding of the
carrying capacity of the environment for that species or stock and the maximum net productivity
level. These values are currently unknown for the Florida manatee; therefore, we can not directly
assess the status of the population relative to OSP, or estimate the amount of time it may take for
the population to reach OSP. However, our regulations do not require aformal determination of
OSP in order to make a negligible impact finding. Rather, one need only establish that the total
take would not “significantly reduce the increase of that population” and would not prevent
ultimate achievement of OSP (54 FR 40341).

The Florida Manatee Recovery Plan (U.S. Fish and Wildlife Service 2001) developed
guantifiable demographic benchmarks for determining when recovery has been achieved for
purposes of the ESA. The demographic benchmarks were based on published estimates of
survival, reproduction, and population growth rate. These benchmarks are--(1) statistical
confidence (95 percent) that the average annual rate of adult manatee survival is 90 percent or
greater; (2) statistical confidencethat the average annual percentage of adult female manatees
accompanied by first or second year calvesin winter is 40 percent or greater; and (3) statistical
confidence that the average annual rate of population growth is equal to or greater than zero. The
Florida Manatee Recovery Plan states that these benchmarks must be based on estimates from at
least atwenty-year data set. Twenty years was thought to encompass approximately two manatee
generations, which was deemed to be asufficient data set to ensure that estimated benchmark
rates were reflective of genuine population trends as opposed to short-term fluctuations.
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Adult survival isthe most influential factor determining manatee population dynamics
(Eberhardt and O'Shea 1995, Marmontel et al. 1997, Langtimm et al. 1998). A one percent
increase in adult survival rate results in a one percent increase in growth rate; no other life-
history parameter has this strong an effect (Eberhardt and O'Shea 1995). While manatee
population growth is less sensitive to changes in reproductive rates than adult survival rates
(Eberhardt and O'Shea 1995, Marmontel et a. 1997), annual variation in reproductive rates might
be greater than annual variation in survival rates, and may reflect demographic pressures not
captured by survival rate, so the Manatee Population Status Working Group concluded that
reproductive rates are another useful indicator of manatee population status. The population
growth rate benchmark was selected to ensure the manatee population continues to increase
toward OSP, regardless of any uncertainty regarding the relationship between the other two
benchmarks and the overall population trend.

As stated above, it was concluded in the Florida Manatee Recovery Plan that the Florida
manatee population could be considered to be “hedthy” and able to sustain itself after the
demographic benchmarks were met for all four stocks based on at least a 20-year data set.
Assuming that none of the stocks were severdy depleted when data collection relative to the
demographic benchmarks began (in the late 1970s and 1980s), twenty years of continued growth
at the benchmark rates would in all likelihood result in stocks that are within or near the range of
OSP. Assuch, we have determined that it is reasonabl e to assume that achievement of the
demographic benchmarks will result in a population that is within or near the range of OSP, and
that the negligible impact threshold would be that level of incidenta take that does not
significantly increase the time needed to achieve the demographic benchmarks.

We examined the current data set and analyses of survival rates, and recruitment, and
reviewed population growth rate projections generated by the model presented by Runge et al. at
the April 2002 Manatee Popul aion Ecology and Management Workshop (Runge unpubl.
analysis), which incorporate the historically observed level of watercraft-related incidental take.
This enabled us to qualitatively assess the status of the four socks relative to the demographic
benchmarks, and determine whether anticipated levels of watercraft-rel ated take during the five-
year period of the rule are likely to significantly increase the time needed for the stocks to reach
OSP. These assessments were based on atwenty year data set including 15 years of historical
data and projections (including levels of watercraft-related take) for the five-year period of the
rule. For the Southwest population, for which a 15 year historical data set is not available, we
made projections based on the available historical data and the long-term trends of the survival
rates (which incorporate watercraft-related take), recruitment, and population growth rates of the
15 year period necessary to run our assessment

For each of the stocks, our projected information covered a twenty-year period ending
with the five-year period of thisrule. Using these projections, we quditatively assessed the
status of the four stocks relative to the demographic benchmarks. As part of this analysiswe
considered effects of activities that would occur within the five-year period of this rule but that
may not manifest themselves until after thefive-year period. Dueto life history characteristics,
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the Florida manatee population may experience a delayed response to changes in mortality rates.
Therefore, effects resulting from incidental take may not produce noticeable changes during the
five-year period, but could affect the ability of the stock to maintain itself within OSP or affect
the rate of increase toward OSP over alonger term. We also assessed the availability and relative
effectiveness of various types of mitigating measures.

In addition, separate from this rulemaking process, we are working to ensure that we meet
the MMPA’slong term goal of maintaining marine mammal populations within OSP. The
Florida Fish and Wildlife Conservation Commission (2002b) noted that manatees have alow
reproductive rate, low intrinsic population growth rates, low genetic variability, and high
vulnerability to stochastic and epizootic events such as extreme cold and red tide. The Florida
Marine Research Institute (2002) also noted that long term threats to the Florida manatee related
to natural and man-made warm water sites are likely to be felt over the next 50 to 100 years. As
such, we have the established standards to measure the stocks' relationship to OSP over the
longer term. These objectives are stated as follows:

2. Thereisreasonable certainty that the manatee stock will remain within OSP for 50
years, and

3. Thereisreasonable certainty that the manatee stock will remain within OSP for 100
years.

The determinations in this proposed rule are based on our review of the best available
data, and we believe this method is adequate for making this negligible impact determination.
We believe that it may be possible to refinethis analysis based on a modeling effort that is
currently being developed. As stated above, in terms of stocks that are depleted (i.e., population
levels bdow OSP), it is generally accepted that the large majority of annual net productivity must
be reserved for the recovery of the stock to its OSP level, and that only a small portion should be
allocated for incidental take, so that human-related take does not significantly increase the time
needed to reach OSP. It isalso generally accepted that the “small portion” of net productivity
authorized for removal due to human causes should not exceed ten percent of annual net
productivity, and that for depleted stocks of marine mammals generally, incidental take should
not increase the time needed to reach OSP by more than ten percent (Wade 1994, Wade and
Angliss 1997).

The concept of increasing the time needed to achieve OSP by not more than ten percent is
embodied in the PBR guidelines and is consistent with recommendations submitted to the
NOAA-Fisheries by the Marine Mammal Commission in 1990 regarding the regulation of
incidental take related to commercial fishing operations (65 FR 35904). This concept also
appeared in the 1992 |egidlative proposal by NOAA-Fisheries, which became the basis for the
1994 amendments to the MM PA (Wade 1998).

Because most marine mammal species, including manatees, are difficult to observe and
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study, it isdifficult to collect data of sufficient quality to allow detection of statistically
significant changes in population parameters such as abundance or growth rate within the
timeframes and with the precision needed for effective management (Wade 1998). As such,
assessing the probability of agiven action (or set of actions) causing a greater than ten percent
increase in time needed to achieve OSP provides a reasonabl e standard, whereas attempting to
quickly detect statistically significant changes in population parametersisimpracticable.

The negligible impact standard established above could be restated quantitatively as
follows:

1. Thereis 95 percent certainty that authorized incidental take will not increase the time
needed to reach OSP by more than ten percent;

Additiondly, the long term standards established above could be restated as follows:

2. Thereisa 95 percent probability that the manatee stock will be within OSP in 50
years; and

3. Thereisa99 percent probability that the manatee stock will be within OSP in 100
years.

Regarding the probabilities associated with the above standards, the 95 percent
probabilities for the first two standards were chosen to be consistent with the modeling approach
used by Wade (1994) for selecting appropriate vadues for the PBR equation variables. We
selected a higher probability value for the third standard to reflect the reative importance of our
long term desire to ensure that each stock remains within OSP.

New population models and analyses were presented at the April 2002 Manatee
Population Ecology and Management Workshop that clearly represent state-of-the-art anadyses of
manatee population status. Additionally, new data were presented regarding important manatee
life history parameters; particularly, survival estimations for various life stages. In reviewing the
models and analyses presented, it was decided that the model presented by Runge et al. (2002)
was most suitable for adaptation for use in our negligible impact determination. This model was
determined to be particularly well suited for use in the negligible impact determination because it
utilizesthe best availabl e scientific information regarding Florida manatee surviva estimates. It
also utilizes the best avail able information regarding reproductive rates (recruitment) in Florida
manatees. The fact that themodel is built on estimates of survival and recruitment also
corresponds directly to the regulatory definition of “negligible impact.”

The Negligible Impact Model (model), based on the work of Runge et al. (2002), is
described in detall in Appendix | of the draft Environmental Impact Statement. The model is
based on femal e manatee population dynamics. The female manatee population is separated by
age and reproductive status. Survival and reproductive probabilities are defined for each class.
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The model projects population trends for each of the four manatee stocks based on repeated
simulations that incorporate environmental and demographic variability, as well asvarying leves
of human-related take.

Discussions with the model’ s author indicated that the model could be modified to alow
for estimation of the effects of varying levels of human-related incidental take on population
structure and growth. Projections can be made assuming that no human-related take occurs.
This establishes the baseline condition for purposes of comparison. In other words, in the
absence of any incidental take, the four stocks would be expected to achieve the demographic
benchmarks as quickly as possible. This baseline can then be compared to projections based on
various levels of incidental take to determine at what point such take causes a greater than ten
percent increase in the time needed to achieve the demographic benchmarks. Repeated
simulations are performed to create a distribution of population projections from which the
probability of achieving the benchmarks for a given level of take can be calcul ated.

In examining the possibility of modeling the time needed to achieve the demographic
benchmarks, we realized that the Negligible Impact Mode may indicate, under certain
foreseeable scenarios, that the demographic benchmarks cannot be achieved even in the absence
of incidental take. As mentioned above (see “ The Status of the Florida Manatee” section), a
substantial portion of the Florida manatee population currently depends on industrial warm water
outfalls for survival during cold weather. Itislikely that these sites will cease operation over the
next 100 years; athough we do not beieve theloss of any significant warm water sitesis
currently imminent or likely over the term of this proposed rule. If alternative warm water sites
are not available, the carrying capacity of the environment for manatees could be substantially
reduced. This could substantially affect future demographic factors such as survival rates and
population growth rates, even if no other human-reated take occurs. It would also affect the
OSP level for the species. The model will be used to assess scenarios based on the assumption of
adeclining carrying capacity as well as scenarios in which the carrying capacity is assumed to
remain unchanged. If model results indicate that the demographic benchmarks cannot be
maintained over 50 and 100 years for reasons unrelated to watercraft-related incidental take, we
will reassess our assumed relationship between the demographic benchmarks and OSP, and base
our final determination on the best available scientific information.

If our analysis indicates that the currently observed level of incidental take exceeds the
negligible impact standards (i.e., if current incidental take levels are increasing the time needed
to achieve the demographic benchmarks by more than ten percent and/or are likely to prevent the
stocks from continuing to meet the benchmarks over 50 and 100 years), then we would assess
whether mitigating measures (discussed below) are available that could reduce incidental take to
the negligible impact level.

Mitigating Measures

We have identified five categories of mitigating measures that government agencies can
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implement to reduce and control watercraft-related incidental take. In decreasing order of
effectiveness these include--(1) establishment of speed zones and protected areas to control
watercraft speeds and/or restrict access to areas of importance to manatees; (2) law enforcement
to ensure compliance with restrictions established pursuant to (1); (3) education to improve
public understanding of manatee conservation needs and enhance compliance with manatee
protection measures; (4) review of proposals to construct watercraft access facilities with aview
toward minimizing the effects of such facilities on manatees and manatee habitat; and (5) other
measures that are available or may become available over the period of thisrule. Although the
categories vary in terms of their relative effectiveness, they cannot be viewed as completey
separate measures because the effectiveness of each depends on others. For example, speed
zones must be enforced and the public must be informed and educated about the zones through
appropriate signage and outreach in order for the zones to provide effective protection of
manatees.

1. Watercraft Regulations-As previously stated (see Watercraft-Related Impacts to the
Florida Manatee) watercraft operation and speed are the primary factors contributing to collisions
with manatees. As such, government programs that regul ate watercraft speeds and accessto
areas of importance to manatees have the greatest potential to control watercraft-related
incidental take. At high speeds, watercraft operators are less able to detect and avoid objectsin
the path of the vessel (such as manatees) and manatees have less time to detect and avoid the on-
coming vessel. Additionally, when callisions do occur, high-speed collisions are more likdy to
cause death or serious injury than low speed collisions. Due to these facts, Federal, State and
local officials have sought to limit watercraft speeds in areas where manatees are mos likely to
occur to afford both manatees and boaters time to avoid collisions.

In addition to the threat posed by collisions with watercraft, the mere presence of
watercraft can cause harassment of manatees in certain situations, most notably at warm water
aggregation areas, where large numbers of manatees congregate in small areasin order to stay
warm during winter months. Disturbance of manatees at these sites can cause manatees to leave
the warm water area, exposing them to potentially harmful cold water conditions. To address
thisthreat, Federal, State and local managers have restricted human access to many important
warm water sites during winter months.

Watercraft speed and access are controlled through--(a) establishment of watercraft speed
zones and restricted access areas, including posting of appropriate signage; and (b) regulation of
specific marine events; particularly high-speed watercraft races. Federal, State, and local
government agencies have the authority to designate speed zones and restricted access areas
within waters accessible to manatees. At the Federal level, we designate “manatee protection
areas’ pursuant to 50 CFR 17.103. We may, by regulation, establish manatee protection areas
whenever there is substantial evidence showing such establishment is necessary to prevent the
taking of one or more manatees. We may establish two types of manatee protection areas--
manatee refuges and manatee sanctuaries. A manatee refuge, as defined in 50 CFR 17.102, isan
area in which we have determined tha certain waterborne activities would result in the taking of
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one or more manatees, or that certain waterborne activities must be restricted to prevent the
taking of one or more manatees, including but not limited to ataking by harassment. A manatee
sanctuary is an area in which we have determined that any waterborne activity would result in the
taking of one or more manatees, including but not limited to ataking by harassment. A
waterborne activity is defined as including, but not limited to, swimming, diving (including skin
and SCUBA diving), snorkeling, water skiing, surfing, fishing, the use of water vehicles, and
dredging and filling activities.

State manatee protection rules are established by the FWC to restrict the speed and
operation of vessals where necessary to protect manatees from harmful collisions with vessels
and from harassment. In areas that are especially important to manatees, the State’' s rules can
prohibit or limit entry into an area as well as restrict what activities can be performed in the area.
The FWC is authorized to adopt these rules by the Manatee Sanctuary Act (370.12(2), Florida
Statutes). The rules appear in Chapter 68C-22 of the Florida Administrative Code (FAC).

L ocal governments can also establish manatee protection zones through the adoption of a
local ordinance. These zones must be approved by FWC before they can take effect, as required
by Chapter 370.12(2)(0), F.S. The only other limitation on alocal government's ability to
establish manatee protection zones isthat loca zones cannot include waters within the main
marked channd of the FloridaIntracoastd Waterway or waterswithin 100 feet. The FWC
manatee protection rulemaking process is described in rule 68C-22.001, FAC.

The god with regpect to the establishment of watercraft speed zones and restricted access
areas isto identify areas of importance to manatees, including wintering sites, travel corridors,
feeding areas, calving areas, and other areas of similar importance, and to ensure that such areas
are protected with appropriate designations. Designations should be consistent at aregional level
and configured as simply as possible to facilitate public understanding and compliance. Signage
for all designated areas should be consistently and appropriately worded and located in order to
enhance compliance in all manatee protection aress.

Marine events are regulated at the Federal leve by the U.S. Coast Guard (USCG), in
consultation with us. Marine events include watercraft races, ski shows, fishing tournaments,
boat parades and events such as fireworks shows, which can attract large numbers of spectators
in watercraft. Marine events involving high-speed activities are of primary concern asit relates
to threats to manatees. These events generally include races, waterskiing and fishing
tournaments with high-speed starts or other high-speed operations. The USCG is authorized to
issue regulations to promote the safety of life on navigable waters during regattas and marine
parades (33 U.S.C. 1233). Thisauthority includes events on, in, and under the water.

Whenever amarine event is planned by an individual or an organization (the sponsor)
which, by its nature, circumstances, or location, will restrict navigation or otherwiseintroduce
extra or unusual hazards to the safety of life on navigable waters of the United States, the sponsor
must submit an application to the USCG for review and approval. The application is receved
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and investigated by respective district, group, or unit offices that have authority to permit or deny
the proposed event. Current USCG policy allows issuing authorities to add conditions or deny
permits for marine events based on environmental concerns (COMDTINST 16751.3A, Regattas
and Marine Parades). In Florida, sponsors apply to USCG group officesin Key West, Mayport,
Miami, and St. Petersburg. USCG reviewers investigate each application and, when appropriate
and as required under section 7 of the ESA, request consultation with us when it is apparent that
the proposed event may affect manatees or other listed species. The USCG also coordinates with
the F orida Department of Environmental Protection for events held in State waters. Through
these review processes it is generally recommended that marine events be held in areas and at
times when there s little or no likelihood of encountering manatees. When thisis not possible, it
is either recommended that the event not be hed or that certain measures be adopted as a
condition of the USCG permit to minimize the effect of the event on manatees and manatee
habitat. These measures include the use of manatee watches, designating slow speed areas for
the duration of an event, education of event participants and spectators, and other measures.

2. Enforcement-- In order to be effective in controlling watercraft-related incidental take,
there must be a high level of compliance with established watercraft speed zones and restricted
access areas. Enforcement is an important element of compliance. ldeally, our goal isto achieve
full compliance with manatee protection regulations. Studiesindicate that in the absence of law
enforcement roughly 54 to 63 percent of boaters are in compliance with posted speed zones;
while 20 to 51 percent are in technical non-compliance (exceeding posted speeds by one speed
category or any leved of excessive speed for arelatively small distance within the posted area),
and the remainder are in blatant non-compliance (exceeding posted speeds by greater than one
speed category for a significant portion of the posted area) (Gorzelany 1996, 1998, 2001; Shapiro
2001). Studies have found, however, that the level of boater compliance is variable depending
on location. For example, Gorzelany (1998) found overall boater compliance for severd sitesin
the Caloosahatchee River averaged 57.3 percent, but ranged from alow of 12 percent to a high of
77 percent. In the presence on law enforcement, Shapiro (2001) recorded a compliance rate of up
to 89 percent. Gorzelany (2001) observed an increase of compliance from 29-44 percent to 64-
73 percent in the presence of law enforcement. Our proposed compliance goal, based on recent
work by Mote Marine Laboratory and Florida Marine Research Institute (Gorzelany 1996, 1998,
2001, Shapiro 2001), isto achieve 70 percent or greater full compliance and no more than ten
percent blatant non-compliance levels throughout the State, as determined by independent
monitoring studies. Based on the above-mentioned studies, this level of compliance appears to
be achievable, while also representing the upper range of observed compliance levelsin the
presence of enforcement. We recognize that this goal does not assess the effects of other
important aspects of compliance. For example, in situations where there are very high number of
watercraft operating in an area with high numbers of manatees, achieving the above compliance
standard could still lead to a high number of non-compliant watercraft operating in a manner that
poses a threat to manatees.

Enforcement of manatee protection rulesis provided by officers of the Service, FWC,
USCG, and local law enforcement agencies, as well as the courts. To ensure compliance with the
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waterway speed and access rules and with manatee harassment provisions, enforcement
capabilities must be expanded and coordinated. Although efforts have increased significantly
during the past few years, manatee enforcement operations still must be expanded in both
geographic scope and frequency. To meet these needs, Federal and State enforcement agencies
should take all possible steps to increase funding and heighten agency priority for manatee-
related law enforcement activities. Those ectivities should be maintained at levels commensurate
with those of vessel traffic, watercraft-related manatee deaths, and added enforcement
responsibilities. To carry out enforcement activities as efficiently and cost-effectively as
possible, involved agencies should coordinate enforcement efforts. In addition, enforcement
agencies should review and assist as much as possible with the development of new manatee
protection statutes and regul ations, the posting of manatee regulatory signs, enforcement training
seminars, studies to monitor regulatory compliance, and actions by the judiciary to prosecute
violations.

3. Watercraft Operator Education/Awareness- In addition to signage and enforcement,
watercraft operator education and awareness is essentid to achieving greater compliance within
and understanding/recognition of manatee protection areas, as well as the general public’'s
understanding of manatee conservation issues. A study by the Environmental Protection Agency
(EPA) found that the more the EPA invested in outreach and education through various avenues,
including press releases, trade articles, and plain English brochures, the greater the likelihood
that companies would be informed about environmental regulaions and be likely to comply
(Eustis 1993). Many manatee and habitat education programs and materials are produced and
made available to school systems aswell as the general public and user groups; however, such
efforts need to be continualy evaluated and updated. This information must be dear, consistent,
concise, and readily available to the general public and target user groups. As such, Federal and
State agencies should cooperatively develop uniform multi-media educational programs/curricula
for the general public and schools, and ensure that these materials are provided to all watercraft
operators utilizing Floridawaters.

The success of manatee/habitat conservation efforts requires identification of target
audiences and locations. Target audiences and key locations should be prioritized by need, i.e.,
areas where manatee mortdity and injury are highest, areas where manatee/human interaction
occurs frequently, and areas where habitat is most at risk. These areas include, but are not
limited to, high watercraft use areas, boa ramps, manatee aggregation sites, manatee observation
areas, fishing piers, seagrass areas, and other areas identified as having important habitat features
(e.q., fresh water areas and areas used for resting and/or calving). It isalso important that some
materials explicitly target specific user groups, such as boatersin areas of high watercraft
mortality.

4, Watercraft Access Facility Siting-- The siting and construction of watercraft access
facilities can be directed through local zoning, in the form of facility siting components of county
manatee protection plans (MPPs), or through Federal and State permitting processes.
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A. Watercraft Access Fadility Siting Plans-- Development of MPPs is mandated by the
Florida Manatee Sanctuary Act (Chapter 370.12, F.S.). Watercraft access facility siting plans, as
components of comprehensive county MPPs, are excellent tools for guiding long-term watercraft
access facility development and anticipating and addressing the cumul ative impacts of such
facilities. By anticipating and planning for the future access needs at a county-wide level, the
cumul ative effects on manatees and manatee habitat can be anticipated and mitigated. It isour
view that this forward-looking approach is preferable to the more reactive approach or dealing
with the effects of such facilities on a case-by-case basis. Under the Florida Manatee Sanctuary
Act, 13 counties are mandated to develop MPPs by July 1, 2004. The FWC isto designate any
other county where there exists a substantial risk to manatees by January 1, 2005, and those
counties are to develop MPPs by July 1, 2006.

B. Permitreview-- The agenciesinvolved in the authorization of watercraft access
facilities and their regulatory processes are described above (see Specified Activities). Through
these review processes, the potential adverse effects to manatees or manatee habitat are
identified, and if necessary permits can be specifically conditioned to avoid the adverse impacts,
or where appropriate, denied. Typical permit conditions include limitations on the number of
dlips, and avoidance or minimization of impacts to sea grasses and other habitat features.
Additionally, standard manatee construction conditions have been developed that are utilized by
the Corps as well as State regulatory agencies to minimize the direct effects of watercraft access
facilities on manatees and manatee habitat. These conditions include education of construction
personnel regarding manatee awareness, control of construction-related vessel speeds; use of
construction equipment such as siltation barriers that avoid manatee entrapment; stand-off
distances from manatees sighted in construction area; and manatee awareness sgnage. These
standard conditions and other conditions devel oped through the permit review process have been
effective in minimizing the direct effects of watercraft access facilities and their construction on
manatees and manatee habitat.

5. Technological and Other Mitigating Measures-- Devices such as propeller guards
have been used in limited circumstances to reduce the threat of manatee death or injury. Other
technol ogies have been discussed or proposed; however, none have yet been demonstrated to be
effective or practical. The FWC has recently funded additional research into various types of
technol ogical measures to reduce watercraft-rel ated take of manatees, and any such measures that
are demonstrated by this research, to be effective and practicable to implement during the period
of thisrule will be considered along with the mitigating measures described above. Thiswould
occur through future review and renewal of agency LOAS.

Negligible Impact Analysis and Conclusions

Based on our application of the above described method for assessing the status of
Florida manatee stocks relative to the “negligible impact” standards and our review of the
existing and potentially available/necessary mitigating measures, we have made the following
findings for each of the four stocks. As stated above, these determinations are based on our
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review of the best available data, and we bdieve this method is adequate for making this
negligible impact determination. It may be possible to refinethis analysis for the final rule based
on amodeling effort that is currently being devel oped.

1. Upper $t. Johns River Stock-- Adult survival for this Stock has been calculated to be
96.1 percent with a 95 percent confidence interval range from 90.0 to 98.5 percent (Langtimm et
al. 1998), based on data collected between 1977 and 1993. It is estimated that 41 percent of
females at the winter sites are accompanied by first or second-year calves (U.S. Fish and Wildlife
Service 2001). It isalso estimated that this stock is growing at arate of 6.1 percent per year, with
a 95 percent confidence interval between 1.7 and 8.7 (Runge, unpubl. analysis). All three
estimates exceed the levelsindicated in the demographic benchmarks, which indicates a healthy
and growing population, and provided the factors affecting this popul ation remain essentially the
same (including continued implementation of existing conservation measures), we anticipate that
the stock will continue to increase toward OSP at a biologically acceptable rate.

Existing conservation measures in this area include an adequate system of watercraft
speed zones that have been implemented by the FWC. There is also a seasonal motorboat
prohibited zone at Blue Spring, the primary wintering site for this stock. These zones are
enforced by local, State and Federal law enforcement. Shapiro (2001) reported 85 percent
compliance with speed zones near Blue Spring in the presence of law enforcement. There are no
County MPPsin place within this Stock; however, Volusia County isin the process of preparing
one. Inthe absence of county MPPs, applications for construction of watercraft access fecilities
are reviewed on a case-by-case basis, and effective measures to reduce impacts on manatees will
be required. Other measures such as boater education and regulation of marine events are dso
carried out within this Stock. As reflected by rates that exceed the demographic benchmarks,
these measures are effectively controlling the amount of watercraft-related incidentd take. Our
analysis of historic levels of watercraft-related incidental take, levels of take anticipated during
the five-year period, and the effectiveness of existing measures indicates that the anticipated take
during the five-year period will not significantly affect rates of recruitment or survival. Provided
existing measures continue to be implemented we expect this Stock to continue to perform at the
currently observed level, and there will be no significant delay in achieving OSP. Therefore, we
find that watercraft-rd ated incidental take is having a negligible impact on this Stock. Separate
from our negligible impact finding, we also find no evidence to suggest that the currently
observed levels of watercraft-related incidental take will adversely affect long term population
trends.

2. Northwest Stock-- Adult survival for this Stock has been calculated to be 96.2 percent
with a 95 percent confidence interval range from 95.3 to 97.2 percent (Langtimm et al., unpubl.
analysis), based on data collected between 1981 and 2000. It is estimated that 43 percent of
females at the winter sites are accompanied by first or second-year calves (U.S. Fish and Wildlife
Service 2001). It isalso estimated that this Stock is growing at arate of 5.0 percent per year,
with a 95 percent confidence interval between 3.2 and 6.8 (Runge, unpubl. analysis). All three
estimates exceed the levelsindicated in the demographic benchmarks, which indicates a healthy
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and growing population, and provided the factors affecting this population remain essentially the
same (including continued implementation of existing conservation measures), we anticipate that
the stock will continue to increase toward OSP at a biologically acceptable rate.

As reflected through rates that exceed the demographic benchmarks, the existing
measures that arein placein this stock are effectively controlling the amount of watercraft-
related incidental take. These measures include implementation of the Citrus County MPP. This
plan was adopted in 1993 and includes, among other components, an adequate set of speed zones
in areas of importance to manatees. Additionally, we have established several manatee
protection areas that prohibit and control watercraft access to important wintering sites within the
County. One of these sitesis also designated as a seasonal watercraft prohibited area by the
FWC. The speed zone and restricted access area regulations are enforced by County, State and
Federal law enforcement.

The Citrus County MPP aso includes a watercraft facility siting component that
establishes effective criteriafor the location and construction of such facilities within the County.
The MPP has been adopted by local, State, and Federal agencies for evaluating the effects of
proposed watercraft access facilities on manatees and manatee habitat. Other measures, such as
boater education and regulation of marine events, are also carried out within this Stock.

No other counties within this stock have adopted M PPs and no other speed zones or
restricted access areas have been established for manatee protection. However, manatee use of
the waters outside Citrus County islimited to the warm season, and this portion of Floridais
much less densely populated than other areas of Florida. As such, thereis much less watercraft
traffic and the threat of collisions between boats and manateesislow. Our analysis of historic
levels of watercraft-related incidental take, levels of take anticipated during thefive-year period,
and the effectiveness of existing measures indicates that the anticipated take during the five-year
period will not significantly affect rates of recruitment or survival. Provided existing measures
continue to be implemented we expect this Stock to continue to perform at the currently observed
level, and therewill be no sgnificant delay in achieving OSP. Therefore, we find that watercraft-
related incidental take ishaving a negligible impact on this Stock. Separate from this negligible
impact determination, we also find no evidence to suggest that the currently observed levels of
watercraft-related incidentd take will adversely affect long term population trends.

3. Atlantic Stock-- Adult survival in this Stock has been calculated to be 94.3 percent
with a 95 percent confidence interval range from 92.3 to 96.2 (Langtimm et a., unpubl. analysis),
based on data collected between 1984 and 2000. The percentage of adult femaes with first and
second-year calves has been estimated to be 42 percent (U.S. Fish and Wildlife Service 2001).
The annual population growth rate has been calculated to be 3.2 percent with a 95 percent
confidence interval range between 0.3 and 5.7 (Runge unpubl. analysis). These three estimates
are close to the demographic benchmarks. However, the number of manatees killed by
watercraft increased a arate of 5.5 percent per year between 1980 and 1999 (U.S. Fish and
Wildlife Service 2001), which is higher than the estimated population growth rate. Additionally,
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Langtimm et al. (unpubl. analysis) found evidence for adecline in adult survival in the Atlantic
Stock in the latter part of a 16-year time period. This apparent trend is currently being studied
further with other statistical methods (Langtimm, personal communication).

Numerous manatee protection measures are currently in place for the Atlantic Stock.
Speed zones and/or restricted access areas have been established in Duval, Volusia, Brevard,
Indian River, St. Lucie, Martin, Palm Beach, Broward, and Miami-Dade counties. We recently
implemented Federal manatee protection areas at two sites in Brevard County, and the FWC has
recently enacted new speed zones in Brevard and Indian River counties. MPPs have been
approved by the FWC for Miami-Dade, Duval, Indian River and St. Lucie counties. We believe
that manatee protection measures recently implemented by the FWC and us in the Atlantic Stock
aswell as the additional measures described below will reduce levels of incidental takein the
Atlantic Stock to the negligible impact level.

In order to determine where additional mitigating measures need to be implemented, we
have examined mortality trends within this Stock in an attempt to focus implementation of
mitigating measures in those areas with continuing histories of high levels of watercraft-related
incidental take. The analysis conducted by Flamm (2002) identified three primary manatee
mortality concentration areas within the Atlantic Stock—(1) the Duval County area, (2) the
VolusiaBrevard County area, and (3) Palm Beach-Broward County area. The best available
information indicates that in order to reduce incidental take to alevel that would have a
negligible impact on this stock, mitigating measures must be focused in these areas.

Within regard to the Duval County area, the FWC approved the Duval County MPP in
1999, which includes speed zones, facility siting criteria, education, and enforcement
components. We have determined that the configuration of the speed zonesisminimally
acceptable, and the recent decision by the County to improve signage of the zones on the St.
Johns River will improve manatee protection in thisarea. Implementation of the Duval County
MPP should reduce manatee mortality in thisarea. Shapiro (2001) observed a 56 percent
compliance rate and a seven percent blatant non-compliancerate at asite in Duval County,
indicating that additional mitigating measures in this area should include improved enforcement
and boater education efforts.

Within the Volusia-Brevard County area, we believe that the newly enacted speed zones
in Brevard County are adequate and appropriate, and given that Brevard County has historically
been the area in the Atlantic Stock with the highest levels of watercraft-related mortality, the new
Brevard County zones will substantiadly enhance protection of the Atlantic Stock. Thereisa
continued high level of watercraft-rel aed manatee mortality in portions of Volusia County,
including the Halifax and Tomoka Rivers, and no recent actions have been taken to improve the
speed zones in these areas. We believe additional protective measures are needed in these areas.

In addition to improvements in watercraft speed zones, it islikely that efforts are
necessary to improve compliance with speed zone regulations. As noted above, Shapiro (2001)
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observed levels of compliance at sites within the Atlantic Stock that were below our above-stated
compliance goal. As such, additional law enforcement and boater education efforts, focused
within the above-described manatee mortality concentration areas (Flamm 2002) are considered
to be appropriate and necessary mitigating measures to reduce watercraft-related incidental take
within the Atlantic Stock.

We are continuously collecting and evd uating information regarding trends in watercraft-
related mortality, and as new information becomes available, additional or different specific sites
may be identified as being in need of additional protection. It is also possible that additional
information could alter our views regarding the adequacy of protection measures in the above-
identified areas. However, based on our current assessment of the best available information,
implementation of the above-mentioned measures will be effective in reducing watercraft-rel ated
incidental take within the Atlantic Stock.

In regard to the review of applications to construct watercraft access facilities, as stated
above the preferred method is through the devel opment and implementation of county MPPs, and
the use of the facility siting component of those plans to guide locd, State, and Federal permit
review processes. It isour view that MPPs should be developed and implemented for all
counties where the watercraft-related manatee mortality rate for the preceding five years averages
one or more manatees. Based on current data, this includes the following counties within the
Atlantic Stock--Brevard, Broward, Duval, Indian River, Martin, Miami-Dade, Palm Beach, and
Volusia. As noted above, MPPs have been approved by the FWC for Miami-Dade, Duval,

Indian River and St. Lucie counties. While development of MPPs for the above counties would
be an appropriate, and indeed preferable mitigating measure with respect to the effects of
watercraft access fecilities, we have determined that it is not necessary to ensurethat the effects
of the authorized activities have a negligible impact on manatees, because until such plansare
adopted the effects of watercraft access facilities on manatees and manatee habitat will continue
to be assessed and reduced on a case-by-case basis through effective State and Federal regulatory
processes, as described above.

In summary, the Atlantic Stock is close to the demographic benchmarks; however,
watercraft-related takeis high, and it appears that this level of watercraft-related incidental take
may affect this stock’s ability to continue to increase toward OSP. Based on this, we conclude
that the current level of watercraft-related incidental take is having a greater than negligible
impact on this Stock. However, with the continued implementation of existing effective
measures along with implementation of the additional mitigating measures described above, we
conclude that the total effect of watercraft-related incidental take will have a negligible impact on
this Stock. Our analysis of historic levels of watercraft-related incidental take, levels of take
anticipated during the five-year period, and the effectiveness of existing and additional measures
indicates that the anticipated take during the five-year period will not significantly affect rates of
recruitment or survival. Separate from our negligible impact determination, if the apparent
recent declinein adult survival is confirmed and continues, it will inevitably lead to a population
decline that would adversely affect the long term population trend and prevent the stock from
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maintaining itself within OSP; however, we conclude that with the continued implementation of
existing effective measures along with implementation of the additional mitigating measures
described above, the total effect of waercraft-related incidental take will not adversely affect the
long-term population trend.

4. Southwest Stock-- Adult survival for this Stock has been calculated to be 90.6 percent
with a 95 percent confidence interval range from 86.7 to 94.4 percent (Langtimm et al. unpubl.
analysis), based on data collected between 1994 and 2001. There are no reliable estimates of the
percent of adult females a the winter sites tha are accompanied by first or second-year caves,
although we are working with our partners to collect these data. It seems reasonableto assume
that the recruitment rate for the Southwest Stock is similar to or lower than observed for the
Atlantic Stock. There are no estimates of the population trend for this Stock. However, based on
the estimated adult survival rate, it islikely that this Stock is currently declining or is, a best,
stable. It seems unlikely that the Southwest Stock is meeting any of the demographic
benchmarks at thistime, and based on the adult survival estimates, it appears as though
considerable improvement will be needed in order to begin to move this Stock toward achieving
the demographic benchmarks. Additiondly, watercraft-related mortality has increased greatly in
recent years. The average annual number of manatee mortalities attributed to watercraft during
the past five years (1997 to 2001) was 34.2, compared to 19.0 for the previous five-year period
(1992 to 1996), and the number of manatees killed by watercraft increased a& arate of 7.3 percent
per year between 1976 and 2002, which is alikely cause of the stable or declining population
trend. Further, given the susceptibility of this Stock to naturally occurring mortality events such
asred tide, it is possible that this Stock is less capable than other stocks of sustaining itself in the
face of high levels of human-reated take.

Numerous manatee protection measures are currently in place within the Southwest
Stock. Speed zones and/or restricted access areas have been established in portions of
Hillsborough, Pindlas, Manatee, Sarasota, Charlotte, Lee, and Collier counties. We recently
enacted Federal manatee protection areas at sites in Hillsborough, Pinellas, Sarasota, Charlotte,
Desoto, and Lee counties, and the FWC has recently enacted new speed zones in Hillsborough,
Manatee, Sarasota, Charlotte, and Desoto counties. A MPP has been approved by the FWC for
Collier County. We bdievethat manatee protection measures recently implemented by the FWC
and us for the Southwest Stock will reduce the rate of increase in the number of watercraft-
related mortalities.

In considering where additional mitigating measures need to be implemented, we have
examined mortality trends within this Stock in an attempt to focus implementation of mitigating
measures in those areas with continuing histories of high levels of watercraft-related incidental
take. The analysis conducted by Flamm (2002) identified one primary manatee mortality
concentration area within the Southwest Stock (i.e,, the Charlotte, Lee, Collier County ared).
Additionally, review of mortdity statistics indicate that the number of manatees killed by
watercraft in the greater Tampa Bay area (Hillsborough, Pindlas, Manatee, and Sarasota
counties) has increased rapidly in recent years. For the period between 1992 and 1996 an
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average of 4.6 manatees were killed by watercraft in the greater Tampa Bay area each year,
whereas an average of 8.6 manatees per year were killed by watercraft between 1997 and 2001.

It isour view that in order to reduce incidental take to alevel that would have a negligible impact
on the manatee, mitigating measures must be focused in these areas.

Within the greater Tampa Bay area, substantial efforts have been madeto improve
manatee protection by local governments, and recently by the FWC and us; however, large areas
of these bays that are of importance to manatees remain unprotected. We understand that the
FWC will begin to prepare a rulemaking proposal for Tampa Bay in the near future. It isour
view that implementation of additional protection measures in Tampa Bay, Old Tampa Bay, and
Hillsborough Bay are appropriate and necessary mitigating measures to reduce watercraft-rel ated
incidental take within the Southwest Stock.

Speed zones for manatee protection have been established only in very limited portions of
Manatee County. There are no significant wintering sitesin Manatee County. However, waters
throughout the county receive considerable use by manatees; particularly Terra Ceila Bay, Anna
Maria Sound, Sarasota Bay, the Manatee River and the Braden River. Recent enactment of speed
zonesin Terra Ceia Bay by the FWC will benefit manatees. It isour view that implementation of
additional protection measures in Manatee County are appropriate and necessary mitigating
measures to reduce watercraft-related incidental take within the Southwest Stock.

Within the Charlotte-Lee-Collier County area, the recent enactment of speed zones on
Lemon Bay and the Peace River by the FWC and us will improve manatee protection in these
areas. Additionally, the FWC is conducting a study of the Caloosahatchee River, which may lead
to recommendations for improving manatee protection in thisarea. Additionally, the FWC will
conduct a broader study of the existing speed zone rulesin Lee County, and a study of the waters
of the Ten Thousand Islands area of Collier County, which may lead to recommendations for
addressing our concerns regarding the waters near Bokeelia Point, the Ten-mile Canal, Mullock
Creek, and Chokoloskee Bay. Finally, the National Park Service (NPS) intends to address
manatee protection measures within Everglades National Park as part of their Generd
Management Plan process. It isour view that implementation of additional protection measures
in the above-identified waterbodies are appropriate and necessary mitigating measures to reduce
watercraft-related incidentd take within the Southwest Stock.

As new information becomes available, additional areas of importance to manatees may
be identified as being in need of additional protection. It isalso possible that additional
information could alter our views regarding the adequacy of protection measures in the above-
identified areas. However, based on our current assessment of available information, resolution
of the above-mentioned deficiencies are considered to be appropriate and necessary mitigating
measures to reduce watercraft-related incidental take within the Southwest Stock.

In addition to improvements in watercraft speed zones, efforts are necessary to improve
compliance with speed zone regulations. As noted above, Shapiro (2001) and Gorzelany (1996,
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1998, 2001) observed levels of compliance at sites within the Southwest Stock that were below
our above-stated compliance goal. As such, additional law enforcement and boater education
efforts, focused within the greater Tampa Bay area and the Charlotte-Lee-Collier County area are
considered to be appropriate and necessary mitigating measures to reduce watercraft-rel ated
incidental take within the Southwest Stock.

In regard to the review of applications to construct watercraft access facilities, as stated
above the preferred method is through the development and implementation of county MPPs, and
the use of the facility siting component of those plans to guide locd, State, and Federal permit
review processes. It isour view that MPPs should be developed and implemented for all
counties where the watercraft-rel ated manatee mortality rate for the preceding 5 years averages
one or more manatees. Based on current data, this includes the following counties within the
Southwest Stock--Charlotte, Collier, Glades, Hillsborough, Lee, Manatee, Monroe, Pinellas, and
Sarasota As noted above, an MPP has been approved by the FWC for Collier County. We note
that per the Florida Manatee Sanctuary Act MPPs are not currently mandated to be completed for
al these counties and no MPPs are required to be completed before July 1, 2004. As such, the
implementation of MPPs does not appear to be a mitigating measure that is likely to be
implemented within the timeframe of this rule, and applications to construct watercraft access
facilitieswill continue to be reviewed on a case-by-case basis through State and Federal
regulatory processes.

Asindicated above, there is a need for considerable improvement in the status of the
Southwest Stock, and numerous measures are needed to bring about those improvements. Itis
our view that implementation of necessary mitigating measures is unlikely to occur within the
timeframe (five years) necessary to reduce the effects of watercraft-rel ated take to negligible
levels per this proposed rule. As such, we conclude that the current level of human-related take
of manatees is substantially increasing the time needed to achieve the demographic benchmarks
and is having a more than negligible impact on this Stock, and incidental take of manatees cannot
be authorized. This constitutes a negative finding pursuant to 50 CFR 18.27(d)(4). We further
conclude that it isunlikely that the Stock will be able to achieve or maintain OSP levels over the
near or long term under current levels of watercraft-related incidental take.

We will continue to work with our partner agencies and stakeholders to develop and
implement measures to reduce incidental take within this Stock. Additionally, we will dso
continue to work with the scientific community to collect the data necessary to improve our
assessment of the status of the Southwest Stock relative to the demographic criteria. Itis
possible that additional and/or improved data collection and analysis will result in stronger data
sets with greater statistical confidence. We believethat if incidental take can be reduced and
controlled, and the necessary population datais collected, it may become possible a afuture date
to promulgate regulations authorizing incidental take inthisregion. We will continuously
monitor the status of this Stock relative to the benchmarks, and will propose incidental take
regulation as soon as we determine that incidental take within this Stock has been reduced to a
negligible level, or could be reduced to a negligible level through implementation of mitigating
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measures. This could occur at any time during the five-year period of thisrule, or in subsequent
rulemakings.

Monitoring and Reporting

Reducing and controlling the incidental take of manatees at alevel that would have a
negligible impact on the species requires active participation of all stakeholders, including
boaters, marine manufacturers and industry, government agencies, and the genera public. In
order to provide all parties a continuing role in this process and implementation of thisrule, we
propose to establish a Working Group on Watercraft-rd ated Incidental Take (WGWIT).

The WGWIT will be organized as a sub-committee of the Florida Manatee Recovery
Team, similar to what has been done with the Habitat Working Group and the Warm Water Task
Force. The composition of the WGWIT will have representation from the Florida Manatee
Recovery Team and participants from each of the following parties/stakehol ders--recreational
power boaters, personal watercraft operators, non-motorized boating groups, commercial
fishermen, fishing guides, recreational fishing organizations, marine manufacturers, marina
owners, environmental advocates, consultants and each government agency obtaining an LOA
from us per the find rule. WGWIT members will serve without compensation. Through this
notice we are regquesting suggestions on groups that should be included in the WGWIT and
nominations of persons interested in serving on this panel. Nominations for the WGWIT should
be submitted as part of the comments to this proposed rule. Comments are due on the date stated
abovein DATES, and you should refer to the ADDRESSES section of this proposed rule on how
to submit comments. Based upon the nominations, we will send out invitations for participation
inthe WGWIT in late January 2003.

Oncethefinal ruleisin effect, the WGWIT will meet regularly (twice yearly) to assist in
evaluating the effectiveness of the mitigating measures in reducing incidental take of manatees.
Based upon these evaluations, the WGWIT will make recommendations to us regarding means of
improving the effectiveness of existing mitigating measures, elimination of ineffective or
unnecessary mitigating measures, and additional mitigating measures that may be necessary, and
will advise the Service on needs related to research and monitoring. Recommendations from the
WGWIT will be non-binding on our actions, but will be given strong consideration in the
implementation of the incidental take regulations.

We also intend to form a Law Enforcement Committee under the WGWIT, comprising of
the Federal, State and local entities involved with the (1) design, location, installation, and/or
maintenance of signs, (2) enforcement of speed zone and restricted access regulations, and (3)
prosecutorial discretion to take action against violators. We envision this committee to include
representatives from the Service (Ecological Services and Law Enforcement), FWC (Bureau of
Protected Species Management and Law Enforcement), FDEP, Corps, USCG, Inland Navigation
Districts, and the U.S. Attorney’s Office. The Law Enforcement Committee would be tasked
with development of a statewide violation tracking system as well as a uniform profile and fine
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structure. The committee would also assist researchers and managers in the identification and
prioritization of manatee protection areas for targeted compliance monitoring and enforcement.
We believe improved coordination among law enforcement entities will result in improved
compliance and improved manatee protection overdl.

The monitoring and reporting requirements associaed with this rule are intended to
enable us to track agency compliance with the terms and conditions of issued L OAs, and to
evaluate observed levels of incidental take against the negligible impact threshold. We intend to
integrate information received through these requirements with current and future research
efforts in order to evaluate the effectiveness of mitigative measures with a view toward refining
measures to improve results, and to identify and fill data gapsin order to improve future
decision-making.

Monitoring efforts for each of the five categories of mitigating measures will be
structured as follows. We anticipate improvement of these efforts as information is gathered and
the WGWIT has the opportunity to evaluate the monitoring methods and standards.

1. Watercraft Speed Regulations- We, in coordination with the FWC and other LOA
holders, will evaluate areas of manatee habitat, with or without designated watercraft speed zones
and restricted access areas, to determine if an adequate system of protective measures has been
established. The evaluation would include, but not be limited to, carcass retrievd
information/annua mortality statistics, aerid surveys, speed zone compliance, mgpping quantity
and quality of important habitat features (e.g., warm water refugia, fresh water sources, seagrass
beds, etc.), and the status of the development or implementation of facility siting plans.

2. Enforcement-- To monitor the level of compliance in designated speed zones and
restricted access areas, we propose the use of the methodology developed by Mote Marine
Laboratory (Gorzelany 1996 and 1998). For each site to be monitored, aland- or water-based
observation area should be chosen to provide the observer with a vantage point that also allows
discreet observation so as not to influence speed or behavior of watercraft operators utilizing the
site. At each site, three 2-hour observation periods per month should be conducted and include
two weekend days (Saturday and Sunday) and one weekday (Monday-Friday). For the purposes
of thisrule, the duration and time of year of monitoring will be site specific and determined by
several factors, including but not limited to, peak season(s) of manatee use in relation to peak
season(s) of watercraft use, historic and present leve of watercraft-rel ated manatee mortality,
proximity to winter aggregation site or other important habitat features, and seasonality, if any, of
the manatee protection area. Each site should be sampled equally among three different 2-hour
time windows: 0800-1000 hours, 1100-1300 hours, and 1400-1600 hours. For each observation
day, the observer(s) should record the weather, wind, wave, and boating conditions for each site.
For each watercraft observed, the observer(s) should record the time, vessel type, vessd size,
activity the vessel isengaging in, origin, destination, vessel speed, evaluation of compliance, and
any additional comments. Gorzelany (1996) provides a detailed description of the categories and
definitions of the data to be collected as well as an example of a data collection sheet. Data
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should be complied and analyzed consistent with Gorzelany (1996 and 1998) in order to have
meaningful, comparable results throughout the state.

3. Watercraft Operator Education/Awareness-- Monitoring of education/awareness
effortswould be accomplished by LOA holders through participant evaluation formsincluded in
education packages for watercraft operator safety programs as well as programs designed for the
general public and schools. Periodic surveys of the public at large should aso be devel oped
through the WGWIT and administered in a random, statewide study to determine the overall
effectiveness of manatee education and outreach.

4. Watercraft Access Facility Siting-- The FWC’s BPSM currently tracks and reports on
the status of county MPPs. In addition, LOA holders who permit watercraft access facilities will
be required to report the numbers and types of watercraft access facilities authorized each year by
water body, as well as other relevant information including permit conditions and permit denids.

Each agency receiving an LOA will be required to submit areport of all activities
conducted pursuant to the LOA annually. The specific reporting requirements, including which
activities must be reported and the level of detail necessary for reporting, will depend on the
specific activities for which each agency seeks an LOA, and will be specified in the LOA.

Research

On-going and additional research activities will provide additional information for
implementation of this rule and development of future rules and conservation efforts. These
include, but are not limited to, the following--continued efforts to gather data on survival rates
for the various life stages and the reproductive rates defined in the popul ation model; continued
and expanded efforts to assess the effectiveness of watercraft speed zones as tools for reducing
watercraft-related incidentd take; expanded research on the effects of speed zones and watercraft
access facility siting on boater behavior and travel patterns; continued and expanded monitoring
of compliance with posted speed zones; and continued research into development of technologies
to reduce manatee/watercraft interactions. These and future studies will be used to further
evaluate and modify this process through time. Additionally, this research may help us make
future findings for the Southwest Stock, as mentioned above.

Proposed LOA Process

The proposed regul ations have been designed to identify the appropriate mitigation,
monitoring, and reporting requirements to be detailed in the LOA, rather than in these
regulations. This has been done because of the variable scope of authority, area of responsibility,
and activities engaged in by the potential LOA applicants, and because appropriate measures
need to be tailored to particular areas. Mitigating measures identified above as appropriate and
necessary to ensure the effects of watercraft-related activities have a negligible impact on
manatees must be in place before incidental take authorization can be granted.
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Additional mitigating measures are not required for the Northwest and Upper St. Johns
River stocks beyond those actions currently being taken by local, State, and Federal agencies;
therefore, we anticipate that aslong as gpplicants for LOAs commit to continue to engage in their
current efforts to conserve manatees and to minimize the potential adverse affects of thar
activities on manatees, and these stocks continue to meet or exceed the demographic criteria,
incidental take can be authorized. In the Atlantic Stock, however, those government agencies
that have the necessary authority and resources will need to work with us to implement the
appropriate mitigating measures in order to achieve negligible impact. Without their
participation, other parties will not be ableto receve authorization for incidental take within this
Stock. Participation by other LOA holders will help reduce levels of take, but individually we do
not believe that smdler government agencies can implement mitigative measures necessary to
reduce watercraft-related manatee mortality to the negligible level within the Atlantic Stock.

In regard to local governments, most of the activities engaged in by local governments
with respect to thisrule are conducted under the purview of the State. For example, local MPPs
and associated speed zones are approved by the FWC, and watercraft facility siting plans are
incorporated into county comprehensive plans per the Department of Community Affairs. As
such, should the State of Florida seek and receive an LOA that addresses incidental take related
to their oversight of such local government activities, separate LOAs would not be needed by the
counties.

No incidental take is authorized until LOAs areissued. Wherethere isthe likelihood of
taking Florida manatee, the entities who conduct activities described in the Specified Activities
section may request an LOA. The proposed regulations require those who request an LOA to
submit (1) a description of the specific activity or class of activities that can be expected to result
in the incidental take of manatees; (2) the dates and duration of such activity and the specific
geographical region whereit will occur; (3) the anticipated impact of the activity on manatees
(i.e., death, injury, harassment, etc.); (4) the anticipated impact of the activity to manatee habitat
and the likelihood of restoration of the affected habitat; (5) the anticipated impact of the loss or
modification of manatee habitat; (6) the availability and feasibility (economic and technological)
of equipment, methods, and manner of conducting such activity or other means of effecting the
least practicable adverse impact on the manatee and its habitat; (7) suggested means of
accomplishing the necessary monitoring and reporting; and (8) suggested means of encouraging
and coordinating research opportunities, plans, and activities to reduce such incidental take.

Each request for an LOA will be evaluated for the specific activity and the specific area
for which authorization of incidental take is requested, and we will specifically condition each
LOA for that activity and area. LOAswill bevalid for one calendar year from the date of
issuance, with re-authorization contingent on the submission of required report(s), including but
not limited to, the status of implementation of LOA conditions and results of required
monitoring. We will withdraw or suspend an LOA if we find that either the LOA or regulations
are not being substantially complied with or that the authorized leve of takeis having or islikely
to have more than a negligible impact on the Florida manatee (50 CFR 18.27(f)(5)). We
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anticipate that in the event that an LOA holder is not substantially complying with the conditions
of an LOA in amanner that leads to incidental take that is or islikely to be higher than the
negligible impact level for the stock for which incidental take is being authorized, all LOAs
issued may have to be suspended or withdrawn. Except in emergency situations where we have
determined that there is a significant risk to the well-being of the Florida manatee, suspension or
withdrawal of LOAswill not occur prior to notice and opportunity for public comment.

Public Comments Solicited

We intend that any final action resulting from this proposal will be based on the best
available information. Therefore, we solicit comments or suggestions from the public, other
concerned governmental agencies, the scientific community, industry, or any other interested
party concerning this proposed rule.

We welcome any and all suggestions, materials, and recommendations to assist and guide
usin this endeavor. Specificaly, we are seeking:

1. Information regarding manatee population sudies/daa, particularly for the Southwest
Stock;

2. Information regarding measures, including technol ogical measures, that would result
in the least practicable impact on manatees and their habitat;

3. Information regarding the effectiveness of mitigating measures currently in place;

4. Information regarding the potential social and economic effects of the proposed
regulaions;

5. Information regarding means of minimizing potential social and economic effects of
the negative finding for the Southwest Stock;

6. Suggested means and measures to report and monitor the effects of incidental take on
manatees,

7. Suggested additional research efforts related to the findings of thisrule; and

8. Nominations for participants to serve on the Working Group on Watercraft-related
Incidental Take.

Additionally, we are requesting specific public comment on the following issues
pertaining to the economic analysis, which is printed in its entirety in the EIS for this action:

1. Information to better model the change in boater behavior and/or the economic surplus
impacts of changes in marine access,

2. Additional estimates of the difference in residential property values with and without
the potential to construct private boat dock;

3. Information to estimate the number and regional distribution of boatersin Florida who
register their boats out-of -state; and

4. Alternative regional impact models (i.e., aternatives to IMPLAN) that would more
accurately capture changes in sector outputs and employment resulting from the rule.
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Please submit comments as a DOS text file format and avoid the use of special characters
and encryption. Please also include “ Attn--RIN 1018-AH86” and your hame and return address
in your email message. If you do not receive a confirmation from the system that we have
received your email message, contact us directly by calling the Jacksonville Field Office (see
ADDRESSES section).

Our practice is to make comments, including names and home addresses of respondents,
available for public review during regular business hours. Individual respondents may request
that we withhold their name and home address from the rulemaking record, which we will honor
to the extent allowable by law. If you wish usto withhold your name and/or address, you must
state this prominently at the beginning of your comment. However, we will not consider
anonymous comments. We will make all submissions from organizations or businesses, and
from individuals identifying themselves as representatives or officials of organizations or
bus nesses, avail able for public inspection in their entirety.

Public Hearings

The MMPA provides for one or more public hearings on this proposal, if requested.
Requests must be filed within 30 days of the date of this proposal. We have scheduled sx public
hearings for this proposal (see DATES and ADDRESSES sections). We will hold additional
public hearings at dates, times, and sites to be determined, if requested. Requests for additional
hearings must be made in writing and should be addressed to the Field Supervisor, Jacksonville
Field Office (see ADDRESSES section). We will publish a separate notice in the Federal
Reqister providing information about the time and locations of those hearings. Written
comments submitted during the comment period receive equal consderation with those
comments presented at a public hearing.

Clarity of Rule

Executive Order (E.O.) 12866 requires each agency to write regul ations/notices that are
easy to undersand. We invite your comments on how to make this proposed rule easier to
understand, including answers to questions such as the following--(1) Are the requirementsin the
proposed rule clearly stated? (2) Does the proposed rule contain unnecessary technical |anguage
or jargon that interferes with the clarity? (3) Doesthe format of the proposed rule (grouping and
order of sections, use of headings, paragraphing, etc.) ad or reduce its clarity? (4) Isthe
description of the proposed rule in the SUPPLEMENTARY INFORMATION section of the
preamble helpful in understanding the proposed rule? (5) What else could we do to makethe
proposed rule easier to understand?

Send a copy of any comments that concern how we could make this proposed rule easier
to understand to--Office of Regulatory Affairs, Department of the Interior, Room 7229, 1849 C
Street, NW, Washington, D.C. 20240. Y ou may e-mail your comments to the following address-
-Execsec@ios.doi.gov.
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Required Determinations
Regulatory Planning and Review

Under EO 12866 (58 FR 51735), we must determine whether this proposed regulatory
action is“significant” and therefore subject to Office of Management and Budget (OMB) review
and the requirements of the EO. The EO defines “significant regulatory action” asone tha is
likely to result in arule that may--(1) have an annua effect on the economy of $100 million or
more or adversely affect in amaterial way the economy, a sector of the economy, productivity,
competition, jobs, the environment, public health or safety, or State, local, or tribal governments
or communities; (2) create a serious inconsistency or otherwise interfere with an action taken or
planned by another agency; (3) materially dter the budgetary impact of entitlements, grants, user
transfer fees, or loan programs or the rights and obligations of recipients thereof; or (4) raise
novel legal or policy issues arising out of legal mandates, the President’s priorities, or the
principles set forth in EO 12866. I1n accordance with the criteriain EO 12866, thisruleisa
significant regulatory action. OMB makes the final determination under EO 12866.

a. This proposed rule will not have an annual economic impact of over $100 million, but
may adversely affect an economic sector, productivity, jobs, the environment, or other units of
government. A complete analysisisavailable in “Alternative 3 — Socioeconomic Impacts’ in
the Draft Environmental Impact Statement for this proposed rulemaking.

Regulatory impact analysis requires the comparison of expected costs for each alternative
against a“baseline,” which typically reflects the regulatory requirements in existence prior to the
rulemaking. The baseline being considered in this analysis assumes that the Service takes no
regulatory actions to protect the manatee. In fact, existing requirements to protect the manatee do
exist, and currently impose costs on the regulated community. We were not, however, ableto
monetize the current level of regulatory burden. Thus, the cost estimates presented below
represent a conservative (i.e., morelikely to overstate as opposed to understate) estimate of the
costs of thisrule. That is, the rule being proposed will, in some cases, result in the continuance of
costs experienced in the past (i.e., no change in regulatory burden), in some cases areductionin
these costs (i.e., will reduce overall regulatory burden), and in some cases an increase in the
current cost of regulation.

The purpose of this proposed rule is to authorize where gppropriate the incidental,
unintentional take of small numbers of Florida manatees resulting from government activities
related to watercraft and watercraft access facilitiesin Florida. Thisrule may lead to actions
designed to reduce the watercraft-rel ated take of manatees, including designating and enforcing
manatee protection areas, managing manatee habitat, and promoting manatee related research and
education and outreach. The rule may also be associated with changes to permit review
procedures. These actions are undertaken to protect and enhance Florida’ s manatee popul aions.
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The associated economic impacts are due to the implementation of MMPA incidentd
take regulations and any ancillary changesin permit review procedures. The analysis estimates
the economic impact for the five-year duration of the proposed rule for four Florida stocks of
manatee: Northwest, Upper St. Johns, Atlantic, and Southwest. Under the proposed rule,
incidental take of manatees would be authorized in the Northwest, Upper St. Johns and Atlantic
stocks. Asthelevel of take is already meeting the negligible standard in the Northwest and
Upper St. Johns stocks, no mitigating measures would be required for these stocks. The only
impacts in the Northwest and Upper St. Johns stocks would be related to increased administrative
activities associated with issuing L etters of Authorization (LOAS). In order to authorize
incidental take in the Atlantic Stock, some mitigating measures would be implemented. The
socioeconomic impacts associated with these mitigating measures are likely to be minimal.
However, the inability to authorize incidental take in the Southwest stock may continue the
substantid economic effects of limiting the authorization and construction of boat docks,
marinas, boat ramps, and other watercraft access facilities.

The economic effect of the proposed rule, including the economic effect associated with
the inability to authorize incidental take under this rule for the Southwest stock and any
associated changes in permit review procedures, will most likely be manifested in three ways.
First, there will be a continuation of administrative costs associated with various manatee
protection and management measures. Second, there will be a reduction in the economic value of
some waterfront properties, reflecting the loss in opportunity for marine access associated with
residential development. The effect will be borne by individual property owners (in terms of a
reduction in the value of their asset), but it is equivaently awelfare loss to society, reflecting a
reduction in the value of services potentially provided by coastal properties. This category of
impact is estimated by considering available data on the difference in waterfront property prices
for properties with marine access versus waterfront property without marine access. Third, there
will be areduction in the supply of marine access. This change in supply will be expressed in
terms of fewer boat ramps, marina dlips and residential dlips than would exist in the baseline (i.e.,
in the absence of limitations on permitting of these fadlities). The result of thisreductionin
marine access will be a price effect; that is, the cost of access to marine waters for dl users will
rise. Thispriceimpact will likely be felt by usersin the form of higher rental rates for marina
facilities, higher prices for commercial ramp facilities, longer wait times at ramp facilities, and/or
the need for boatersto travel farther to obtain marine access. Because data do not exist to
estimate these expected price effects, this analysis uses proxy measures of economic impact, by
assuming that some boaters will choose not to boat in response to the change in marine access.

Because the analysis predicts the construction of fewer marine access facilities
(residential docks, commercial marina slips, boat ramps), it is also expected that there would be a
secondary effect in the form of areduction in output (and jobs) in the marine construction sector
from the level that would be expected in the baseline. In addition, because the analysis predicts
fewer overall boating trips by Florida boaters, there will be areduction in the economic output
(and jobs) in industries that supply goods and services to marine boaters.
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The economic impacts discussed in this analysis are incurred due to restricting permits on
marine access facilities the in the Southwest stock. Based on analysis of historical permitting
activities, we assume that the Service will not concur with 37 percent of permit applications for
development activities (i.e., boat docks, marinas, boat ramps) in manatee habitat areas in the
Southwest stock. Associated costs are due to (1) continued administration of manatee protection
programs, (2) diminishment of recreational boating opportunities due to limits on access to the
water, (3) reduced waterfront property values, (4) decreased recreational boating expenditures,
and (5) reduced marine construction. The impacts include both economic efficiency (i.e., social
welfare) changes and distributional impacts (i.e., changes in regional economic performance, in
the form of reductions in economic output and jobs from the baseline). All impacts are
summarized in Tables 1 and 2.

Table 1. Summary of Efficiency (Economic Surplus) Losses (millions of 2001 dollars)

Nominal Impacts Discounted Impacts

Present Present
Value Value Annua-
Year1 Year2 Year3 Year4 Year5s Total Total lized

3% 7% 7%
Northwest $0 $0 $0 $0 $0 $0 $0 $0
Upper St. $0 $0 $0 $0 $0 $0 $0 $0
Johns
Atlantic $0 $0 $0 $0 $0 $0 $0 $0
Southwest ~ $18 - $20 - $21 - $23 - $25 - $97 - $87 - $21 -
$25 $35 $44 $53 $62 $198 $175 $43
Subtotal $18 - $20 - $21 - $23 - $25 - $97 - $87 - $21 -

$25 $35 $44 $53 $62 $198 $175 $43

Adminis- $10 $10 $10 $10 $10 $48 $43 $10
trative
Costs?

& Sufficient data do not exist to allow administrative costs to be reported by stock.
Table 2. Summary of Distributional (Regional Economic Effects) Impacts (millions of 2001 dollars)

Nominal Impacts

Year1 Year 2 Year 3 Year 4 Year 5




Northwest

Reductionin $00-$00 $00-$00 $00-$00 $00-$00 $00-$00
economic output

Reduction in jobs 0 0 0 0 0

Upper St. Johns

Reductionin $00-$00 $00-$00 $00-$00 $00-$00 $00-$00
economic output

Reduction in jobs 0 0 0 0 0

Atlantic

Reductionin $00-$00 $00-$00 $00-$00 $00-$00 $00-$00
economic output

Reduction in jobs 0 0 0 0 0

Southwest

Reductionin $14-$24  $15-3$36  $17- $47 $18 - $59 $20 - $70
economic output

Reduction in jobs 147 170 193 217 240

Subtotal
Reductionin $14-$24  $15-3$36  $17- $47 $18 - $59 $20 - $70
economic output

Reduction in jobs 147 170 193 217 240

@Distributional impact estimates reflect the expected changein regional economic output and
jobs; these measures should not be summed with reported efficiency (surplus) effects, but
viewed as separate measures of economic impact.

48
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The inability to authorize incidental take for the Southwest stock under the proposed rule
is expected to result in present value economic surplus losses of approximately $87 to $175
million over five years (assuming a seven percent discount rate), or $21 to $43 million per year
(annualized to 2001). Between 40 and 75 percent of these losses are associated with the expected
reduction in waterfront property values. The principal source of uncertainty in these estimatesis
the lack of amodd to estimate boaters' responses to a change in the supply of marine access
facilities.

In addition, it is expected that the inability to authorize incidental take for the Southwest
stock under the proposed rule will result in a reduction in economic output and employment in
each of the fiveyears. Theimpact ranges from approximaely $14-$24 million and 147 jobsin
year one, to approximately $20-$70 million and 240 jobsin year five. The magjority of the
reduction in economic output in year five is associated with a decrease in recreational boating
trips in the Southwest region, in the high end estimate. Again, the principa source of uncertainty
in these estimates isthe lack of information on the likely behavior of marine boatersin response
to achange in the supply of marine access.

It isimportant to recognize the uncertainty inherent in the assumptions underlying this
analysis. There are anumber of factors that may lead this analysis to under- or overestimate
economic losses. In addition to the sources of uncertainty discussed above, we may understate
economic losses based on the following assumptions.

. The andyd's does not account for growth in Florida boaters who register their
boats out-of -state.

. Historical residential permitting rates are assumed to continue into the future.
This assumption may lead us to understate economic losses resulting from
permitting restrictions associated with the inability to authorize incidental take for
the Southwest stock.

In addition, we may overstate economic losses, for the following reasons.

. The analysis assumes demand for watercraft access facilitiesis not going to be
met in certain areas due to permitting restrictions associated with the inability to
authorizeincidental take for the Southwest stock under therule (i.e., tha thereis
no excess marina and boat ramp capacity currently). These assumptions may |lead
us to overstate economic |osses.

. The model used to estimate regional economic impacts is a static model, and thus
does not account for adjustments by the economy following regulatory or other
changes. That is, this model measures the effects of a specific policy change at
one point in time. Over the long-run, the economic losses predicted by the model
may be overstated as adjustments such as re-employment of displaced workers
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occurs.

. The analysis cdculates surplus loss for residential property owners who are
unable to build adock on their property, as well as surplus |osses associated with
property vaue impacts. This may result in some degree of double counting of
regulatory costs.

In addition to the caveats noted above, our analysis does not take into account any
economic benefits. For example, there may be economic benefits related to reduced
congestion on the water and avoided costs for maintaining shoreline protection.

Administrative Costs. Administrative costs statewide over the next five years are
associated with the devel opment and enforcement of manatee protection areas ($19 million),
agency administrative efforts ($15 million), education and outreach ($3 million), permitting
efforts ($4 million), and additional impacts ($11 million). These would be costs incurred by
Federal, State and other agencies.

Efficiency (Economic Surplus) Losses The inability to authorize incidental take for the
Southwest stock may limit authorization and construction of watercraft access facilities, causing
economic impacts to waterfront property owners by impacting recreational boating activities and
waterfront property values. Some homeowners who would otherwise have constructed
residential dock facilities on their properties in the Southwest sock will be unableto obtain
required permits, thus affecting their recreational boating activities and their property values.
Recreational boating will be impacted based upon the assumption that these homeowners would
ingtead rent slips a an existing marinafacility. Welfare losses incurred by waterfront
homeowners are associated with marina rentals and the time and effort spent to travel to the
marina. We estimate that, cumulatively over the five-year period, unmet residential slip demand
would result in demand for 10,600 marina slip rentals in the Southwest region. Using the range
of annud wet and dry marina dlip renta costs (from $1,500 to $4,600 per slip per year) vields a
five-year welfare loss between $13 to $38 million (2001 dollars with a seven percent discount
rate).

The inahility to authorize incidental take for the Southwest stock under the proposed rule
would also impact property vaues for some waterfront property owners. Property owners who
would otherwise have been able to construct residential docking facilities would experience a
reduction in their property’s value. To estimatethis|oss, we assumethat aresidential boat slip
adds approximately $68,000 to the value of awaterfront property in Florida. Using the number
of waterfront property owners that would not be able to construct aresidential slip (236
annually), we estimate the economic cost to be $66 million over five years (2001 dollars with a
seven percent discount rate).

Existing data indicates that marina facilities currently have cgpacity to handle some
increase in dlip rental demand without new construction, but this capacity will not address all of
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the expected demand for slips over the five-year period of therule. Thus, boat owners who
otherwise would utilize marinafacilities or boat launches may be unable to access these facilities.
This analysis assumes that, as demand for watercraft access increases, some boaters will be
unable to obtain access, and thus the total number of boat trips originating from marinas will
decrease. To estimate welfarelosses to these boaters over the five-year period, we apply the
willingness to pay for a boating day ($40), multiplied by the cumulative future unmet marina dip
demand (i.e., 4,500 slips) and the average number of boating trips taken per year (60 trips/year).
Discounting these figures using a seven percent discount rate, the welfare loss over the five-year
period is estimated to be $8 million (2001 dollars).

Due to the inability to authorize incidental take for the Southwest stock under the
proposed rule, it is assumed that the Service would not concur with 37 percent of permit
applicationsfor the construction of new boat ramps, resulting in an increased demand for
existing boat ramp facilities. Thisdemand for existing boat ramp facilities in the Southwest
region will likely exceed supply in the next five years. Asboat ramp congestion increases over
time, boaters may decide not to use aboat ramp to launch their vessel, and may choose torefrain
from boating. Similar to our estimate of losses to marinausers, we estimate welfare losses to
boat ramp users based on information on projected growth in boat ramp usage, and estimates of
boating values and boating trips per year. Because we lack data on boat ramp capacity, we
provide arange of surplus loss estimates based on assumptions about the lost number of boating
trips attributable to the proposed rule. The low end is zero while the high-end represents the
maximum possible surplus loss by assuming that some boat ramp users (equal to the number to
newly registered boats expected to use ramps) choose not to participate in boating activities.
This high end assumption likely overestimates the actual surplus losses. Applying the value for a
day of boating ($40) to the five-year cumulative reduction in boat ramp trips (ranging between
zero and two million), we estimate the welfare loss for boat ramp users for the Southwest region.
When these figures are discounted using aseven percent discount rate, the welfare loss over the
five-year period ranges from $0 to $62 million (2001 dollars).

Marine Industry Impacts. The inability to authorize incidental take for the Southwest
stock under the proposed rule would likely lead to two categories of indirect impacts. First, a
loss of marine access points would result in adecrease in recreationa boat trips for marina users
and boat ramp users. This decrease in boating activity may lead to areduction in expenditures
related to recreational boating. Second, alimit on the authorization and construction of such
facilities as boat docks, marinas, and boat ramps is likely to result in areduction in the demand
for marine construction services.

This analysis assumesthat the inability to authorize incidental take for the Southwest
stock under the proposed rule will lead to areduction in recreational boating activity, equal to
132,000 trips accumulating per year from boat ramps and 18,000 trips accumul ating per year
from marinaslips. The decreasein trips from boat ramp users will result in an estimated annual
decrease in direct expenditures ranging from $6 million in year oneto $32 million in year five,
and aregional economic impact ranging from $10 million in year one to $51 million in year five.
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The decrease in trips from marina dlip users will result in an estimated annua decrease in direct
expenditures ranging from $1 million in year one to $4.3 million in year five, and aregional
economic impact ranging from $1 million in year one and $7 million in year five for marinaslip
users (2001 dollars).

In addition to impacts from reduced recreationa boating activity, marineindustry would
also be impacted by the reduced demand for marine construction. Applying the cost of building
docks, marina dlips, and boat ramps to the projected unmet demand for these marine access
facilitiesin the Southwest stock, we estimate the total revenue likely to be lost to the marine
construction industry to be $7 million annually. This decrease in marine construction would lead
to aregional impact of $13 million annually for fiveyears.

b. Thisrulewill not create inconsistencies with other agencies’ actions. The Service will
continue to work with State and local agencies to monitor and evauate the need for incidental
take regulations. The Service recognizes the important role of State and local partners, and the
Service continues to support and encourage State and local measures to improve manatee
protection. Furthermore, the Service will be able to issue LOAS covering agency activitiesin the
Northwest, Upper St. Johns, and Atlantic stocks. The application process will likely only cause
minimal impacts on applicant agencies.

c. Thisrulewill not materially affect entitlements, grants, user fees, loan programs, or the
rights and obligations of their recipients. There are restrictions to existing human uses of the
proposed sites as aresult of thisrule, but the restriction is not expected to have a material effect.

d. Thisrulewill not raise novel legal or policy issues. This proposed action will reduce
the need for enforcement actions to prevent the takings of manatees by harassment resulting form
human-related waterborne activities in the Northwest, Upper St. John, and Atlantic stocks.
Within the Southwest stocks, there will be alack of incidental take regulations. However,
property owners already experience avariety of county and Federal development restrictions due
to numerous other regulations including: the Endangered Species Act, Nationa Historic
Preservation Act, Coastal Zone Management Act, Magnuson-Stevens Fishery Management and
Conservation Act, Fish and Wildlife Coordination Act, and the Marine Mammal Protection Act.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act (RFA) (5 U.S.C. 601 et seg., as amended by the
Small Business Regulatory Enforcement Fairness Act (SBREFA) of 1996), whenever an agency
isrequired to publish a notice of rulemaking for any proposed or final rule, it must prepare and
make available for public comment aregulatory flexibility analysis that describes the effects of
the rule on small entities (i.e., small businesses, small organizations, and small government
jurisdictions). However, no regulatory flexibility analysisis required if the head of the agency
certifies the rule will not have a significant economic impact on a substantial number of small
entities. A “substantial number” of small entities is more than 20 percent of those small entities
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affected by the regulation, out of the total universe of smdl entitiesin the industry or, if
appropriate, industry segment.

SBREFA amended the RFA to require Federal agenciesto provide astatement of the
factual basisfor certifying that the rule will not have a significant economic impact on a
substantial number of small entities. SBREFA also amended the RFA to require acertification
statement. According to the Small Business Administration, small entities include small
organizations, such as independent nonprofit organizations, and small governmental
jurisdictions, including school boards and city and town governments that serve fewer than
50,000 residents, as well as small businesses (13 CFR part 121.201). Small businesses include
manufacturing and mining concerns with fewer than 500 employees, wholesale trade entities
with fewer than 100 employees, retail and service businesses with less than $5 million in annual
sales, general and heavy construction businesses with less than $27.5 million in annual business,
special trade contractors doing less than $11.5 million in annual business, and agricultural
businesses with annual sales less than $750,000.

We certify that thisrule would not have a significant economic effect on a substantial
number of small entities as defined under the RFA Act (5 USC 601 et. seq.). A Regulatory
Flexibility Analysisis not required. Accordingly, a Small Entity Compliance Guideis not
required.

Marine Recreation Impects. As noted in the previous section, reduced recreational boat
trips could lead to an estimated $4 to $36 million decreasein direct expenditures, which would
yield aregiona economic impact to the Southwest stock between $7 to $58 million annually for
fiveyears. Expenditures that would be affected would be for food and lodging, transportation,
and other incidental expenses. The table below describes the total business activity for these
sectors in the Southwest stock. Salesin these sectorstotal to $7 billion. Pinellas and
Hillsborough counties account for the largest proportion of the sales while Glades and De Soto
counties account for the smallest proportion. The decreased recreationa boating expenditures
(%4 to $36 million) would represent less than one percent of the region's total salesin these
sectors.

Table 3. Affected Establishmentsinthe Affected Countiesin Florida - 1997 (includes NAICS
codes 451 and 72) 1/

Total Sales

Counties (thousands of 2001 To.tal Establishments with
Establishments less than 10 employees
dollars)

Southwest $6,842,646 8,271 4,699
Manatee $298,331 438 255
Sarasota $593,332 798 441
Pasco $302,965 495 307
Pinellas $1,727,750 2,233 1,314

Hill sborough $1,574,791 1,774 939
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. Total Sales Total Establishments with
Counties (thousands of 2001 .
Establishments less than 10 employees
dollars)

Lee $844,625 934 517
Collier $649,629 603 353
Charlotte $155,756 252 138
De Soto $13,335 35 18
Glades $5,047 20 14
Hendry $19,781 48 33
Monroe $657,304 641 370

Source: U.S. Census Bureau, 1997
1/ NAICS 451 - Sporting Goods
NAICS 72 - Food and Accommodation

Marine Construction Impacts. In 1997, Construction in Building, Developing, and
Generd Contracting (NAICS 233) in Florida accounted for $25.5 billion (1997 $) in gross sales,
10,130 establishments, and 77,238 employees'. Because county-level datais not published for
Construction, it is difficult to assess the direct effect on individual businesses due to decreased
marine construction. However, using IMPLAN, we can cdculate the change in net employment
(Table 4). Theimpact in the Southwest stock would be a reduction of approximately $13 million
in economic activity, which would result in areduction of approximately 123 jobs. Within the
construction sector, the decrease in the Southwest stock represents less than one percent of gross
sales and less than one percent of employees in the State of Florida.

Table 4. Annual Regional Economic Impact of a Reduction in Boat Dock, Marina, and Slip
Construction Expenditures on Southwest Stock

Decrease in Decrease in Regional Employment
Regional Output (persons)
(millions of 2001
dollars)

Initial Expenditures $6.9 46
Indirect Impact $2.9 37
Induced Impact $2.8 40
Total Impact $12.6 123

Small Business Regulatory Enforcement Fairness Act

1Source: U.S. Census Bureau
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This proposed ruleis not amajor rule under 5 U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act. This proposed rule:

a. Will not have a significant impact on a substantial number of small entities. Asshown
above, the inability to authorize incidental takefor the Southwest stock under this proposed rule
may decrease recreational boating expenditures and marine construction with a direct impact
estimated between $11 to $43 million per year (2001 dollars), resulting in atotal regional
economic impact between $20 to $70 million per year. The cost of the inability to authorize
incidental take for the Southwest stock under this rule for businesses both small and large would
be dispersed across Southwest Florida. The Small Business Administration defines a“small
business’ as one with annual revenue that meets or is below the established size standard, which
is$29 million for NAICS 23 Construction, $6 million for NAICS 451 Sporting Goods, and $6
million NAICS 72 Food and Accommodation. An unknown portion of the establishments shown
in Table 3 could be affected by thisrule. In Table 3, over half of the establishments have less
than 10 employees. If the expenditure impact ($11 to $43 million) were evenly distributed
across the affected establishments, gross sales at each would reduced by up to $9,200. If an
establishment has gross sales of $500,000, the inability to authorize incidental take for the
Southwest stock under this proposed rule would impact the gross sales by just 1.8 percent. Thus,
we do not expect the impact to be significant.

b. Will not cause amajor increase in costs or prices for consumers, individud industries,
Federal, State, or local government agencies, or geographic regions. It isunlikely that there are
unforseen changes in costs or prices for consumers stemming from this proposed rule. This
proposed rule will have an effect on the costs of recreational boating. However, the Service
believesthat it isunlikely that an increased cost of slip rentals or boat ramps will resultin a
significant economic effect. Based on an analysis of public comment, further refinement of the
impact on this industry may be possible.

c. Does not have significant adverse effects on competition, employment, investment,
productivity, innovation, or the ability of U.S. based enterprises to compete with foreign-based
enterprises. As stated above, the inability to authorize incidental take for the Southwest stock
under this proposed rule may result in aloss of jobs due to decreased marine construction. The
total impact would be less than a one percent job reduction in Florida's construction sector.

Energy Supply, Distribution or Use (EO 13211)

On May 18, 2001, the President issued EO 13211 on regulations that significantly affect
energy supply, distribution, and use. EO 13211 requires agencies to prepare Statements of
Energy Effects when undertaking certain actions.

In accordance with EO 13211, “Actions Concerning Regulations That Significantly
Affect Energy Supply, Distribution, or Use,” the Service asserts that thisrule is not likely to have
asignificant adverse effect on the supply, distribution or use of energy. This rulemaking to
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authorizeincidental and unintentiond take of Floridamanatees by U.S. citizens engaged in
specific activities within certain geographic areas, does not impact the Nation’ s energy resources.
This rulemaking does not affect areas having oil or gas reserves, whether in production or
otherwise identified for future use.

Unfunded Mandates Reform Act

In accordance with the Unfunded Mandates Reform Act (2 U.S.C. 1501 et seq.), thisrule
will not ““significantly or uniquely" affect small governments. A Small Government Agency
Plan is not required. The development of incidental, unintentional take regulations for
government activities reated to watercraft and watercraft access facilities within certain
geographic areas of the species’ range in Horida for a period of not more than five years,
pursuant to the MM PA, imposes no new obligations on State or local governments.

Takings

In accordance with EO 12630 (“Government Actions and Interference with
Constitutionally Protected Private Property Rights’), this rule does not have signifi cant takings
implications. A takings implication assessment is not required. Any property owners will have
navigationa access and the opportunity to maintain property.

Federalism

In accordance with EO 13132, this rule does not have significant Federalism effects,
therefore a Federdism assessment is not required. This rule does not require or mandate the
State or any other government entities to apply for an LOA; therefore, it will not have substantial
direct effects on the State, in the relationship between the Federal Government and the State, or
on the distribution of power and responsibilities among the various levels of government. As
discussed earlier, and in keeping with Department of the Interior policies, we coordinated with
the State of Florida to the extent possible on the development of this proposed rule.

Civil Justice Reform

In accordance with EO 12988, the Office of the Salicitor has determined that the rule
does not unduly burden the judicial system and meets the requirements of sections 3(a) and
3(b)(2) of the Order. We are proposing to develop incidental, unintentional take regulations for
government activities re ated to the operation of watercraft and watercraft access facilities within
certain geographic areas of the species’ rangein Horida for a period of not more than five years,
pursuant to the MMPA.

Paperwork Reduction Act of 1995

This rule does not contain any information collection requirements for which Office of
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Management and Budget approval under the Paperwork Reduction Act of 1995 (44 U.S.C. 3501
et seq.) isrequired because we do not anticipate that more than ten agencies would apply for an
LOA.

National Environmental Policy Act

The Service has determined that it is necessary to prepare an Environmental Impact
Statement as defined by the National Environmental Policy Act of 1969 (NEPA). On June 10,
2002 (67 FR 39668), the Service announced intent to prepare an EIS to evaluate the effects of
authorizing the incidental, unintentional take of small numbers of Floridamanatees within
certain regions of Florida. Pursuant to the MMPA, the Serviceisin the process of developing
incidental take regulations for government activities related to the operation of watercraft and
watercraft access facilities within three geographic areas of the species rangein Floridafor a
period of not more than five years. The public comment period on the notice of intent to prepare
an EIS ended on July 25, 2002.

Endangered Species Act

We will be conducting an intra-service consultation under section 7 of the ESA on this
action. The consultation will be concluded prior to a determination on issuance of afinal rule.

Government-to-Government Relationship with Tribes

In accordance with the President’ s memorandum of April 29, 1994, “ Government-to-
Government Relations with Native American Tribal Governments” (59 FR 22951), EO 13175,
and the Department of Interior’s manual a 512 DM 2, we readily acknowledge our responsibility
to communicate meaningfully with recognized Federal Tribes on agovernment-to-government
basis. We have determined that there are no tribal lands essential for the conservation of the
Florida manatee; therefore, proposing to develop incidental take regulations for government
activities related to the operation of watercraft within certain areas of the species rangein
Florida, will not adversely affect Tribal lands.

Federal Actions To Address Environmental Justice in Minority Populations and Low-Income
Populations

The purpose of EO 12906, signed on April 11, 1994, isto bring attention to the need for
accurae geographic information. This information is criticd to promote economic devel opment,
improve stewardship of natural resources, and protect the environment. Modern technology now
permits improved acquisition, distribution, and utilization of geographic (or geospatial) data and
mappi ng.

The National Performance Review has recommended that the executive branch develop,
in cooperation with State, local, and tribal governments, and the private sector, a coordinated
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National Spatial Data Infrastructure to support public and private sector applications of
geospatial data in such areas as transportation, community development, agriculture, emergency
response, environmental management, and information technology. The Federal Geographic
Data Committee, established by the Office of Management and Budget and chaired by the
Secretary of the Department of the Interior or the Secretary's designee, shall coordinate the
Federal Government's development of the National Spatial Data Infrastructure.

References Cited

A complete list of al references cited in this proposed rule is avalable upon request from
the Jacksonville Field Office (see ADDRESSES section).

Author

The primary authors of this document are Pete Benjamin (904/232-2580, extension 106),
and Stefanie Barrett (904/232-2580, extension 114), (see ADDRESSES section).

Authority

The authority to establish regulations that would authorize for the next five years the
incidental, unintentional take of small numbers of Florida manateesis provided by the Marine
Mammal Protection Act of 1972 (16 U.S.C. 1361-1407), as amended.
List of Subjectsin 50 CFR Part 18

Administrative practice and procedure, Alaska, Imports, Indians, Marine mammals, Oil
and gas exploration, Reporting and recordkeeping requirements, and Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to amend part 18, subchapter B of chapter 1, title 50 of the Code
of Federal Regulations as follows.

PART 18--MARINE MAMMALS
1. The authority citation for part 18 continues to read as follows:
Authority: 16 U.S.C. 1361 et seqg..
2. Add subpart K to read as follows:

Subpart K— Taking of Florida Manatees Incidenta to Government Activities Related to
Watercraft Operations and Watercraft Access Facilitiesin Florida.
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18.131 What specified activities does this subpart cover?

18.132 Inwhat specified geographic region does this subpart apply?

18.133 When isthis subpart effective?

18.134 How can | obtain a Letter of Authorization?

18.135 What criteria does the Service use to evaluate L etter of Authorization requests?
18.136 What does a L etter of Authorization allow?

18.137 What activities are prohibited?

18.138 What monitoring and reporting requirements must | meet?

Subpart K— Taking of Florida Manatees Incidentd to Government Activities Related to
Watercraft Operations and Watercraft Access Facilitiesin Florida.

§18.131 What specified activities does this subpart cover?

This subpart appliesto the incidental, but not intentional, take of small numbers of
Florida manatees by Federal, State, and local government agencies engaged in activities related
to the authorization, regulation, or operation of watercraft or watercraft access facilities.

§18.132 In what specified geographic region does this subpart apply?

(a) This subpart applies to the specified geographic area for three stocks of manatees
within the state of Florida:

(1) The Northwest Stock, consisting of the counties along the Gulf of Mexico from
Escambia County east and south to Hernando County; Lafayette and Gilchrist counties; and
Marion County adjacent to the Withlacoochee River;

(2) The Upper St. Johns River Stock, consisting of Putnam County from Pal atka south;
Volusia, Flagler, and Marion counties adjacent to the St. Johns River or itstributaries; and Lake
and Seminole counties; and

(3) The Atlantic Stock, consisting of counties along the Atlantic coast from Nassau
County south to Miami-Dade County; the portion of Monroe County adjacent to the Florida Bay
and the Florida Keys; Okeechobee County; and counties along the lower portion of the St. Johns
River north of Palatka, which includes Putnam, St Johns, Clay, and Duvd counties.

(b) A fourth region, the Southwest Stock, is excluded from this subpart. The Southwest
Stock consists of the counties aong the Gulf of Mexico from Pasco County south to Whitewater
Bay in Monroe County; and DeSoto, Glades, and Hendry counties.

§18.133 When is this subpart effective?

This subpart is effective from [insert date 120 days after date of publication of final rule
in the Federal Register] through [insert date five years from the effective date] for government
agencies engaged in activities related to the authorization, regulation, or operation of watercraft
or watercraft access facilities.

§18.134 Who can obtain a Letter of Authorization?
(a) Federal, State, or local agencies are eligible to apply for a Letter of Authorization.
(b) You should apply for a Letter of Authorization if you are conducting activities that:
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(1) Arerelated to the authorization, regulaion, or operation of watercraft or watercraft
access facilities in the specified geographic area described in §18.132; and

(2) May cause the taking of a Florida manatee.

(¢) You must submit an application for aLetter of Authorization to our Jacksonville Field
Office a least 90 days before the start of the proposed activity.

(d) Your application for a Letter of Authorization must include the following information:

(1) A description of the specific activity or classof activities;

(2) The dates and duration of the activity and the specific geographic region where it will
occur;

(3) The anticipated impact of the activity on manatees,

(4) The anticipated impact of the activity on manatee habitat and the likelihood of
restoration of the affected habitat;

(5) The anticipated impact to manatees from theloss or modification of habitat;

(6) The availability and feasibility (economic and technological) of using equipment,
methods, and other manner of conducting the activity or other means of effecting the least
practicable adverse impact on the manatee and its habitat;

(7) Suggested means of accomplishing the necessary monitoring and reporting; and

(8) Suggested means of encouraging and coordinating research opportunities, plans, and
activities to reduce incidental take.

(e) We will evaluate each request for a Letter of Authorization based on the specific
activity and the specific geographic location. Each Letter of Authorization will identify
allowable conditions or methods that are specific to the activity and location.

§18.135 What criteria does FWS use to evaluate Letter of Authorization requests?

We will evduate your request for aL etter of Authorization usng the sandardsin this
section.

() We will determine whether the level of activity you are requesting exceeds the level
that we consider to have a negligible impact on the stock. If the level you are requesting is
greater, we will re-evaluate our findings to determine if those findings continue to be appropriate
based on the greater level of activity. Depending on the results of the evaluation, we may grant
the authorization as requested, add further conditions, or deny the authorization.

(b) In accordance with 818.27(f)(5), we will make decisions concerning withdrawals or
suspensions of Letters of Authorization, either on an individual or class basis, only after notice
and opportunity for public comment.

(c) The requirement for notice and public comment in §18.135(b) will not apply if we
determine that an emergency exists that poses a significant risk to the well-being of the stock.

§18.136 What does a Letter of Authorization allow?

(a) Your Letter of Authorization will vary depending upon what you request in your
applicaion. Your Letter will allow the incidental, but not intentional, take of Florida manatees
when you are carrying out one or more of the following activities within one of the specified
geographic regions defined in 8§18.132:

(1) Regulating watercraft operation, including government programs responsible for
regulaing watercraft speed zones and restricted access areas for manatee protection, programs
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authorizing access or operation of watercraft, and programs authorizing marine events (e.g., high-
speed races, parades, €tc.);

(2) Authorizing or regulating the location and congtruction of watercraft access facilities,
including boat ramps, marinas, private and public boat docks, and other structures providing
watercraft access to waters inhabited by manatees,

(3) Financing, in whole or in part, construction of watercraft access facilities;

(4) Operating government-owned or controlled facilities that provide watercraft access,
and

(5) Operating government-owned or controlled watercraft for official government
business other than that covered under §18.22(a).

(b) Y ou must conduct methods and activities identified in your Letter of Authorization in
amanner that minimizes, to the greatest extent practicable, adverse impacts on Florida manatees
and their habitat.

(c) Each Letter of Authorization will identify allowable conditions or methods that are
specific to the activity and location.

§18.137 What activities are prohibited?

(a) You must not intentionally take FHorida manatees under this subpart.

(b) Letters of Authorization do not authorize any take that does not comply with the terms
and conditions of this subpart or the terms of the relevant Letter of Authorization.

(c) This subpart does not authorize the incidental take of Florida manatees during the
illega or reckless operation of watercraft or unauthorized construction of watercraft access
facilities.
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§18.138 What monitoring and reporting requirements must I meet?

(a) Holders of Letters of Authorization must cooperate with us and other designated
agencies to monitor the impacts of activities related to watercraft operation and watercraft access
facilities on Florida manatees.

(b) Holders of Letters of Authorization must designate aqualified individual or
individuds to observe, record, and report the effects of ther activities on Florida manatees.

Date: November 5, 2002
Paul Hoffman
Acting Assistant Secretary for Fish and Wildlife and Parks

Billing Code 4310-55



